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Introduction/Abstract

Change in marriage and cohabitation began in France thirty years ago. 2.5 million cohabiting
couples and more than 40 per cent of births outside marriage reveals not only a new
acceptability of cohabitation and family formation out of wedlock, but a new social
signification of marriage itself. In this paper, we analyse what appears to have been a * soft”
revolution, widely accepted, and a paradoxical mutation. While the abandonment of a strictly
matrimonial conception of the family is generally accepted in France, attitudes are much more
contradictory with respect to legal rights of unmarried couples. The long, complex and
controversial story of the evolution of Pacs, shows, behind the issue of homosexuality, how
difficult it isfor French culture to conceive a legal status for non-married couples. Pacs, asa
new possibility for heterosexual aswell homosexual cohabitees, is not easy to define froma
legal point of view. Thisintermediary status, neither a union nor a contract, neither private nor
public, expresses the ambiguity of the « French way » of responding to increasing cohabitation.
Analysing Pacs as a « transitory law »,we suggest that a complex jurisprudential story is now
beginning in France. This paper ends with a broader perspective on the interpretation of family
change: no consensus exists in academic and political circles. The new forms of social
inequalitieswill certainly represent one of the main issues in the public, academic and political
debate in the future.

I. A deep social changein behaviour and values. the Normalization of Heterosexual Cohabitation
in France

Roussdl (1978) and Gokalp (1981) were among thefirst to identify a serious change in the way
partnerships between couples were being congtituted in France. They spoke at that time of
“juvenile cohabitation” or “marriage on atrid bass’ (mariage a |’ essai), to sgnify the fact that,
after the socia movements of 1968, the new generations wanted to delay entering marriage and
having children. The emancipation process condsted in sexuality outs de marriage and experiencing
aloverdationship beforeinditutionaizing it. Pregnancy was neverthdessusudly considered to be
animperdivereason to marry beforethebirth of achild. It took dmost ten yearsto redisethat this

phenomenon was not merely a smple postponement of entering marriage and ingtitutiondizing a



family, but was for a growing number of couples a new way of life. In the 1980s and 1990s,
cohabitation became progressively a commonplace, which was connected to the decline of
marriage. Thus, increasing numbers of couples decided to begin their conjugd life without
marriage, and evento have afirst or subsequent children out of wedlock. Unmarried cohabitation
is nowadays the normal way to begin a partnership. In the 1960s, only 16 per cent of cohabiting
unions began outside marriage. In the 1990s the figure was 87 per cent.

Thenumber of marriagesin France has steadily decreased sincethe end of the 1960s. in 1969
theannua number of marriageswas 380,000- Thisdropped to 253,000 in 1994, the lowest point
since the second world war, with a marriage rate of 4.4 (per 1000). Then there was a dight
increase, particularly in 1996 (10 per cent increase), with 280,000 marriages (marriagerate : 4.8)
as a direct reault of a fiscd reform for non-married parents.ii This increase was mainly the
consequence of parents marrying in order to legitimize one or severa children (37 per cent more
thanin 1995). Then there was astable period with only adight increasein 1997 (1.7%) ; 282,100
in 1998 and 285,400 in 1999, with a marriage rate of 4.8. This dow but constant recovery of
marriage may be seen as a sgnificant tendency in the sense that over the past two years the
number of marriages of couples without children, which had decreased congtantly from 1972 to
1995, has dightly increased, which may mean thet the legitimation of children islessimportant for
the new generations of couples and that marriage is again an atractive inditution (Prioux, 2000).
Another aspect of this change concerns the proportion of marriages taking place in church. This
decreased from 75 per cent at the beginning of the 1970s to 50 per cent at the beginning of the
1990s. But the most Sgnificant feature is probably the delay in age at first marriage. In 1998,
women marry on average two years later than in 1990 and five years later than at the end of the

1970s (29.7 years old for men, and 27.7 for women in 1998).iii

However, these transformations of marriage do not mean there has been argection of family life

or of children. So cohabitation is growing congtantly, compensating for the decrease in marriage.



Therewere 2.4 million cohabiting couplesin 1998, compared to 1.5 millionin 1990, which means

amost one couplein six in 1998, compared to oneintenin 1990 (Beaumd & dii, 1999). In 1998

amogt haf of al cohabitants (1.1 million couples) wereliving with at least one child (see Table 1).

1990 1998
(thousands) % (Thousand) %
Cohabitants CohabitantsCo | 10,7 2429 16,4
habitantsCohabit
ants1516
Without child 973 6,8 1353 91
Onechild 332 24 587 4,0
Two o more| 210 15 490 33
children
Married MarriedMarrie| 893 12 386 83,6
dMarriedi2 714
Without child 6 850 48,2 7211 48,7
One child 2439 17,4 2126 14,4
Two o more| 3425 24,0 3049 20,5
children
All together All togetherAll | 1000 14 815 100,0
togetherAll
together14 229

Table 1. Number of couples married and cohabiting according to the number of

childrenSource : INSEE, employment inquiry 1990 and 1998

Cohabitants are young people: dmost 30 per cent of people aged between 25 and 30 areliving

in cohabitation. More women under 26 and men under 28 are living in cohabitation than in

marriage. Neverthdess, cohabitation isno longer specific to the younger generations. A growing

proportion of cohabiting couples are found among the ederly. As L. Toulemon (1996) argued,

“ cohabitation has become established ”.

Thebirth of achildisno longer asufficient reason to get married. So we are dso facing astrong

increase of the number of children born out of wedlock: from around 6 per cent between 1945 and

1965 ; 6.8 per cent in 1970 ; 11.4 per cent in 1980 to 30 per cent in 1990, 39 per cent in 1996

and 40 per cent at the end of the 1990s. In France, more than 50 per cent of first children are now




born out of wedlock. This increase meansthat Franceisnow third after Sweden and Denmark in

terms of percentage of live births outsde marriage.

But this increase is in a very different context from earlier times. During the “30 Glorieuses’
(1945-1975), illegitimate children, aswe cdled them at that time, were strongly stigmetized. They
were considered to be prone to socid maadjustment and delinquency because they had been
abandoned by their father. Nowadays, most of the children are recognized by their father. Inthe
1970s one in five were S0 recognized at the time of their birth, one in two in 1980, and threein
four in 1996. 85 per cent of children are now recognized by both parents after ayear. Only 6 per
cent of children are never recognized by their father and this proportion remainssable. Very often,
cohabitation occurs between adults who dready have children from an eaxlier relationship. Of the
total number of unions between 1989 and 1993, with or without marriage, 16 per cent of men or
women dready had one child (Beaumd & d, 1999).

If the decline of marriage and the increase of cohabitation are the main tendencies of recent
decades, we could add &l so the postponement in the first formation of partnerships. After 1990,
the proportion of young people living in cohabiting couples decreased at every age, becausethey
form their first partnership later, and even sometimesin their parents home. In 1999, only 30 per
cent of 25 year-old men and 50 per cent women of the same agewereliving in couples, compared
to more than 40 per cent of the men and 60 per cent of the women in 1990. This delay in the
Setting up partnerships may be a mgor transformation, linked to the socid and economic
conditionsof young people, including atendency to extend thetimefor studies, delay inaccesstoa
fird job, the prevdence of unemployment in the younger generations and new intergenerationa

links between them and their parents.



In sociological terms, probably the main distinction is no longer best made as being between

juvenile and adult cohabitation but between two forms of cohabitation (Théry, 1998) :

- “provisond cohabitation” (cohabitation au présent) isaway of life associated with anew
tolerance for sexud and &ffective rationship but without a long-term project of common life
and/or family : thiskind of cohabitation iswidespread among young adults, but aso among adults
after adivorce or separation, or even after widowhood. Socidly, thiskind of cohabitation is not
associated with along term project, separation is not a very dramatic issue, and property is not

conddered common.

- “long-term cohabitation” isaway of living together associated with along-term project, with or
without children. Inthistype of cohabitation, the behaviour and values are no different from those
in contemporary marriage: the partner is considered as an informal spouse, and cohabitation asa
sort of “marriage without papers’ (mariage sans papiers). The smilarity between cohabitation
and marriageisparticularly evident asfar as parenting is concerned: therightsand duties of parents
and children are consdered to be exactly the same. The modern distinction isno longer between
“legitimate’ and“illegitimate’ children, but between children with two parentsand the 6 per cent of

children born to ared “lone mother “.

Of course, in spite of thefact that these different socid sgnificationsareimportant, itisextremdy
difficult to disinguish between “provisond cohabitation” and “long-term cohabitation” in
quantitative data (except when there are children). And, in fact, many of the long-term unions
(married or not) begin as “provisona cohabitation”. Sociologists underline that the new
phenomenon isthetendency towardsvery “ soft” and informa trangtionsin thelife cycle (Roussd,
1989, Kaufman, 1996). Another problem isthat it isdifficult to know whether peopleinlong-term
cohabitation condder that marriage is definitely excluded for the future or not. One study reveds
that in 1986 only 6 per cent of cohabitants categoricaly regected the inditution of marriage
(Léridon and Gokalp, 1994). This could be one of the reasons for the recent increase in the

number of late marriages .



The problem of separation islinked to this ambiguity in the socid significance of cohabitation.
Asin other countries, unmarried cohabitation in Franceismuch more et risk of ending in separation
than ismarriage. But the Significance of the separation differs according to whether the cohabitation
isorisnot provisona. Separation among young adultswho have been cohabiting without children,
for example, is not considered a dramatic phenomenon. Nevertheless, if we compare marriage
with cohabitation with children, cohabitation is a far greater risk of break-up than marriage

(Toulemon, 1996).

These devel opments show that cohabitation isnow quiteintegrated in French society asanormd
firg stage in the establishment of a partnership, and even as a normd Stuation for millions of
children. The Stuation of these children is very different from that of illegitimate children in past
times, asdmogt threein four are recognized by their father when they were born, compared to the
6 per cent of illegitimate children at the end of the 1960s, who were aso confronted with strong
gigmatization and disgpprova. Thisnormdization processisleading to thetotd lega assmilation of
legitimate and illegitimate children, and even the suppression of thisold legd digtinction, as has
been suggested in two recent reports to the minister of Justice by Théry (1998) and Dekeuwer-
Desfossez (1999). Inthat sense, cohabitation was not amagjor issue of public debatein France, not
even inthefidd of family policy reforms, before the Pacs (Pacte civil de solidarité) project was
initiated. So, the nature of this project provided a means to avoid spesking exclusively about
homosexud couples, and to bring together the interests of homosexud and heterosexua

“modernist” couples.

Homosexual cohabitation: towards social recognition

Homosexual cohabitation: towar ds social recognition



The digtinction we suggested between provisond and long-term cohabitation may aso be
partidly pertinent for homosexua relationships. Tolerance towards homosexud relationships
has emerged roughly over the last decade. For example, in 1994, 75 per cent of agenerd
population survey considered that “homosexuas are norma people’ (les homosexuel s sont
des gens comme les autres) (69 per cent expressed that opinion in 1992). Nevertheless, a
ggnificant proportion of the population still sees homaosexud reaionshipsin terms soldly of
sexudity, refusing to acknowledge the long-term projects of these couples. Public opinion
seemsto find it difficult to accept that homosexudity may take the form of stabilized couples.
The stigmatization till operates. Thus, amgority of young homosexuals (60 per cent of those
between 16 and 20 years old) and alarge minority of mature men (42 per cent of those
between 36 andd4b) il concedl their homaosexudity from their parents, mainly their father
(Schiltz, 1997). Anonymity of the big conurbationsis still important in the acceptance and

revelaion of homosexudity.

The main recent sources for assessing the number of homaosexuds in France are linked to the
AIDS epidemic. The mgor survey (on asample of 20,000 peoplefrom 18 to 69 yearsold) isthe
ACSF (Analyse des comportements sexuels en France) financed by the ANRS (Agence
nationale de recherche sur le Sda) in 1990 (Spiraet d, 1993). Thisinquiry revealsthat 4.1 per
cent of men and 2.6 per cent of women who had asexud experience, had at least one same-sex
partner. Theselargely occur in urban aress. 5.9 per cent of men and 4.1 per cent of women living
in the Paris conurbation declared such a practice compared to only 1.6 per cent of men and 1.2
per cent of women living in the countryside. The maximum proportion was found among 50-54
year-old men inthe Paris conurbation (more than 11 per cent). Almost 50 per cent of these people
mentioned that they had also had sexua relationships with people of the other sex, which means

that homosexuality isoften bisexudity, which posesamgor problem for the prevention of AIDS.

These data, which concern only sexud behaviours, could haveindirectly reinforced the perception



that homasexuality ismainly asexud orientetion, without concern for along-term future as couples
Neverthdess, an inquiry undertaken each year from 1985 through the homaosexud press shows
other aspects of homosexudity (Schiltz, 1997). 90 per cent of the 2,600 men who in 1995
answered a questionnaire didtributed in ten homosexua magazines defined themsalves as
homaosexuas, and even as exclusive homosexuds. Six in ten declared that they were living in a
gtable relationship, which does not necessary mean an exclusive sexud relaionship, nor even a
cohabitation. Neverthel ess, the effects of the AIDS epidemic led these peopleto be more sexualy
exclusve. But it isimportant to underline that 32 per cent of the respondents were cohabitantsin
an exclusve sexua and emotiond relationship. Around 25 per cent were having apart-together
relationships. Most co-residence was by people in their thirties. The increase of co-residency,
which in away makes homosexud couples nearer to heterosexuds, and the rdative decline of
multi- partnership, should not obscure the specificity of homosexud couples, whichisdtill very dose
to a sngle way of life. For a homosexud, to be engaged in a sable rdationship does not
necessarily mean co-residence or fiddlity. But despite these specificities, homosexuasincressngly
demanded socid recognition of their partnershipsand legal protection. The debate about Pacswas
aresult of that mobilization. The debatewas clearly initiated by homosexud movementsin order to
obtain recognition of homaosexud couplesin the context of the AIDS epidemic. In particular, the
associationscloseto the socidist party (Lesgaispour leslibertés, Homosexualité et socialisme
for example) succeeded in setting this issue on the politica agenda. Initialy, Pacs emerged as a
proposition to respond to the dramatic Stuation of homosexuas who were evicted from their
homes after the death of apartner, or deprived of thefruits of acommon enterprise, because of the

total absence of legd protection

"This mohbilization has inaway helped to congtruct an artificid “homosexua community”, or a
sort of mode of identity, around the common difficulties of homosexuas. Nevertheless, thisdebate
triggered off a degp quetioning on the frontiers of the family. To recognize the right of

homaosexuds to live in partnerships and to obtain legd advantages equivaent to those of



“legitimate’ couples, and to break with discriminatory attitudes and homophobialeadsind uctably

to the acoceptance of homosexudlity as alegitimate way of life and even asaform of family life.

The chronology of the events around the Pacs shows the importance of lobbying and the
progressve setting of homaosexud issueson the palitical agenda(Commaille& Martin, 2000). This
lobbying began to appear more clearly when avery few socidigt paliticians announced publicly
their homaosexudity (coming-out).iv The homosexud movement was increasingly structured and
vigble, from the grass-rootslevel, with important resources of mobilization (such asthe enormous
success of the Leshian and Gay pride, particularly in 1996), to the top levels of influence with
experts, politicians, journaligts, etc. In this process, family associations— thetraditiond, legitimized
and officid partners of the State and Parliament on family issues - were marginaized.”

The debate vecillated between many issues. recognition of homaosexudity, which is not
necessarily connected with family matters; recognition of homosexua couples rights(frequently in
terms of comparison with married and non-married heterosexua couples); recognition of the
households where children are living with one of their parents and a same-sex partner asafamily
(“homoparentaity”); and, findly, recognition of the possibility for ahomaosexua coupleto adopt or
even to have a child with asssted reproduction. Some issues mainly concern recognition of the
individua, while others concern the recognition of couples, and others concern issues of filiation.
On these various issues, family associations defended atraditiona pogtion, mainly inits Catholic

form (Commaille & Martin, 1999).

We suggest that we might spesk of achangein “citizenship regime’ (Jenson, 1997), inthe sense
that the legitimized actorswho define socid normsand rules, and categorieswhich might giverise
to rights, are changing. In a way, the debate on the Pacs contributed to a visble and explicit
decline of the legitimacy of the family associations as representatives of the family interests. Their

positions gppear to betoo traditiona and conservative to be acceptable to public opinion. Withthe



debate on the Pacs, anew and increasingly recognized interest group appeared, the “homaosexud
community”, abeit that that hypothetical community is much more fragmented than it is generdly
represented to be (in terms of gender, generations and socid draification, with important

consequences in terms of lifestyle and mobilization).

II. Marriage and cohabitation: the legal context beforethe Pacs

The growth of cohabitation in France has been, sociologicaly, asoft revolution. Neverthel ess, thisquiet
change does not sgnify that in France people unequivocaly accept the historical phenomenon of

“ démariage ” (Théry, 1993). Ambiguity appears on any occasion when legal issuesor policy issuesare
concer ned. It appearsdifficult for French culture to think of marriage and cohabitation together: the one
is congantly contrasted with the other. A certain socid anxiety appears in this incoherence of socid

expression. French legidationisfar from giving cohabiting couplesthe same socid and fiscal rightsasthe
married. The complexity of cohabitation’ ssocid signification must be remenmbered when condderinglegd
evolution before Pacs. French legd attitudes to cohabitation are very mixed.

A- Cohabitants as a couple: persistence of the Napoleonic attitude

Except in very particular circumstances, in civil law cohabitants are consdered asindependent persons,
and not asacouple. Inaway, the old Napoleonic attitude of 1804 ismaintained: “ They don’t want law,
law paysno regard to them”. Conseguently the civil law makesno provison in case of their separation or
death. Cohabitants are treated as if they were strangers to each other. In case of illness, a cohabiting
partner has no right to be consulted over medical decisions. In case of death, the partner has no right to
meake decisions about the funera. And, of course, there are no inheritance rights. Nor can a cohabiting
couple adopt a child together. In the recent past, jurists had along debate over creating a“ datus ” for
cohabitants, but thisfailed (Rubdlin-Devichi, 1986; Meulders, 1999). So, “inthe shadow of thelaw”, the

courts have developed a jurisprudence based on “société de fait” or “enrichissement sans cause”
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where separation causes damage, avery indirect and limited way of solving problems (Hauser et Huet-

Weéiller, 1989; Carbonnier, 1999).

The attitude of the Civil Code towards cohabitation isfollowed infisca law. Cohabitants are not
considered asacouplefor the purposes of the annua incometax; only married couples can declare their
incomejointly, which isin most cases advantageous for them (this difference between the married and
non-married was accentuated in 1995 when cohabiting parents logt the fiscal advantage they had
previoudy enjoyed, as lone parents, regarding children). Asfar as succession rights are concerned, the
free voluntary legacy which might be made to the cohabiting partner is severdly limited by the“ reserve”
for children and ascendants. The taxation gpplicable to these so called “srangers’ is 60 per cent for
amounts above 10,000 francs. On the other hand, socia law isbased on concrete situations, and tendsto
recognize*concubinage’, but mostly in anegativeway. Holding “ defacto solidarity” between the partners
to be an advantage compared to living done, socid law increasngly refuses to treat dl “non
married” persons equaly. So, entering cohabitation will lead to the loss of some adlowances which are
targeted at |one persons, especially lone parents: the dlowancefor lone parents (API), the allowancefor
family support (ASF), and the allowance for widowhood (pension dereversion). It will reduce others,
like minimum income benefit (RMI) or housing dlowances. Compared to benefits conferred on
cohabitants by many insurance companies, and by public and private trangportation companies (SNCF,
Air France), French socid law isvery parsmonious. The only socid rights derived from cohabitation are
to remain in the common rented home after a separation or desth, and to be considered as a socidl
security beneficiary of the partner where thereisno income. But thislast benefit disappearedin 1998with
anew law on “Couverture maladie universelle” which givestoeverybody arightto* social security ™.
So, for civil and fiscd law, only amarried coupleisconsidered to bearea couple, whilefor socid law,

cohabitation is recognized, but usudly in order to remove or diminish alowances for sngle people.

Thislegd dtuation arisesfrom amost contradictory factors. One the one hand, thereisastrong

11 11



traditiona “marital preference” in French culture holding that people who are not legdly linked together
should not benefit from the State in the same way as people who have proved their mutua commitmen.
Thisattitudeiswidespread among thetraditiondist part of the population who seethe changein thefamily
as a threat to society due to growth of “individualism” (Sullerot, 1984). On the other hand, the new

lifestyles have a strong influence. We can notice that until recently, most of long-term cohabitants
seemed to accept the lack of legd protection as a consequence of the individua freedom of their
relationships. For example, there is no clam between separating cohabitants for some “prestation
compensatoire” which, in adivorce, can be paid to the spouse whose financid Stuation is damaged by
the ending of the marriage in spite of the fact that, among cohabiting couples, the traditiona gendered
divison of tasks continues. Smilarly, it seemed accepted that if you want to make provison for the
survivor after death of a partner, there were new private solutions: contracts, life insurance and so on.
Thisis now beginning to change, Since a sgnificant proportion of French cohabitants are now in their
fifties. The homaosexua movement asoilluminated thelega problems many heterosexud peoplefacedin

privete life.

B Cohabitation and parenthood : a soft revolution

The position of heterosexua cohabitants who are par entsisentirely different. Thereisadmost complete
assmilation of rights and duties for children, independently of the legdl Stuation of their parents.

a) the great reforms of the 1970s

In 1972, the reform of filiation introduced a very important lega change. It dlowed the naturd child to
inherit. Thiswas congdered asthe legd acknowledgment of another form of family, dongsdethefamily
based on marriage: the “naturd family”. Morethan that, the principle of equdity between legitimate and
non legitimate filiation was guaranteed by a new article in the civil code (art 334 cc).This was, after
centuries where the “family” was based exclusvely on marriage, a revolution in the civil law
(Carbonnier, 1979). Traditiond juristsand conservative politicians considered thisto be adecisive atack

on marriage. Infact, thisreform was alegal compromise. Marriage as an ingtitution had to be protected.



So, children born from adultery only receive hdf of the inheritance they would have hed if there were

legitimate Vi During the same period, two important reformsindicated that marriage was considered the
“norma " way of family living:

-in case of non-marriage, no didtinction is drawn in establishing filiation between cohabiting and non-

cohabiting parents: the parents, epecidly thefather must recogni ze the child. But the reform on parentd

authority (1970) established that the exercise of parentd authority (exercice del’ autorité parental €)will
be attributed only to the mother since thiswas considered to be “socid redity”. If thefather wanted to
exercise parental authority, he needed to resort to ajudicial procedure.

-in case of divorce, the reform of 1975 (introducing divorce by mutua consent) removed the link

between fault and the attribution of custody. I nal cases, custody had to be attributed to “ oneor theather
parent” according to the best interests of the child. Thisindicatesthat outsde of marriage, namely outsde
alegd couple, French law considered that the child cannot have two parentswith equal rights, exercisng
day to day responghilities. To summarize the legd dtuation a the end of the 1970s, gpart from the
important reform of filiation, marriage remained pre-eminent. We must remember that, a that time,

nobody anticipated the rise of non-married parenthood nor the increase in divorce. The Minister of

Justice (Jean Lecanuet) explained in Parliament in 1975 that “ marriage has never been ashedthy asitis
now ", andthat“ modernization of divorcewill strongly reinforcemarriage " (Théry, 1993). Legd change
was not seen asarevolution. For society, it was no more than away of being “human” towardstherare
stuations of children born outsde marriage, and a part of the modernization of the country engaged by

theliberd right wing government (The Presdentswere successively G. Pompidou, V. Giscard d Edtaing).

b) The growing equality of parenthood

But family changerapidly proved to be very important, and in the 1970s and 1980s the recent reform of
civil code became an unexpected factor of socid cohesion. When increasing numbers of non-married
couples decided to have children, they knew that these children would not be socid and legd outcasts.

Thisiscertainly one of themgor reasonswhy the French “ revolution of marriage and cohebitation” wasa

13 13



soft one. Neverthdess, two problems emerged in the socid and palitical agenda: that of fathers' rights
and ther involvement in non-married and in broken families. These questions must dso be seen asbeing
as much a problem for women (who had most of the persond and financia burden of educating the
children in alone parent family, when the father does not assume his responsibilities), as a problem for

men, when they protest againgt their “ eviction” by the mother after a separation or a divorce.

During the 1980s and 1990s claimsfor equa rights and responsibilities for fathers and mothers,
andfor dl the parentswhatever their Stuationincreased. The same socio-cultural movement occurred as
in other countries, the emergence of astrong responseto “ démariage ” in the affirmation of the double
filiation as a family link founded on the principle of indissolubility of parenthood (Théry, 1998). The
Internationa Convention on Children’ s Rights (1989) expressesthisprinciplein Article 7.1 which states
the rights of children “to know and be cared for by his or her parents’. But, in France, this principle
turned out to be much more complex than it seems, and is not yet achieved. The main legd reform was
theintroductionin 1987 in the civil code of the possihility of acquiring joint parental authority, andin 1993
the affirmation of joint parental authority as the principle for dl parents (Carbonnier, 1999). But these
reforms aso reveded the traditional French ambiguity. One the one hand, the law proclamed equdity
(between married and unmarried parents, between fathers and mothers) but on the other hand expressed
ared reluctance to give up the traditiond preference for marriage, for (1) athough after 1993 the
unmarried father is entitled to exercise parental authority, thisisonly if the parents can prove they were
living together & the moment of the legd recognition. (We can see here how difficult it is for French
people to think of “two parents’ without seeing them as a couple); and (2) dthough divorced or
separated parents have joint parental authority asamatter of principle, in 1987 and 1993, joint physical
custody was strongly opposed on the ground of the child’ s psychologica well-being (The very influentid
psychoanalyst, Francoise Dolto, played agresat rolein that debate, condemning parentswho “ sharetheir
children asobjects’). Thelegd obligation of designating the children’s “ principal home” reintroduced the

perception that, without the family unit, or the household unit, or the unity of acouple, it isimpossblefor

14 14



children to have two “red” parents.

One of the consequences of this debateisthat many judges are rel uctant to award joint physica
custody, athough parentsincreasingly choose this solution. Many divorced parentswho share physica
custody declarethey are obliged to conceal thisfrom the judge (Neyrand, 1996). Another consequence
isthat judges are extremdy reluctant to order joint physica custody if one parent disagrees. However, the
attitude of the courtsis changing; growing numbers of divorced fathers see their children weekly (20 per
cent in 1994), and for alonger period (often from Friday evening to Monday morning). Nevertheless,
changesin parents attitudes must not be overestimated: in 1994, 25 per cent of divorced fathershad lost
contact with their children (Villeneuve-Gokalp, 1999). Fathers involvement in the children’s livesis
sgnificantly lower among the less educated part of the population (Martin, 1997; Villeneuve-Gokalp,

1999).

To summarize, the legd Stuation just before Pacs debate began in France was highly complex:
unmarried parenthood was amost assmilated to married parenthood, in spite of some “residud”
differences, specidly for children born in adultery. Asfar as parenthood is concerned, the main issues
were no longer between marriage or cohabitation, but over the problem of separated or divorced
parents. At the same time there was a growing movement towards a dua responsbility, and the use of
new criterion (résidence principale) accentuating the need to choose between mother and father. The
legd Stuation of cohabitants ascoupl es remained unchanged asfar ascivil law was concerned: they were

considered as “strangers’. Socia and fiscal law was very problematic and contradictory.

[11. The Pacs: the complexity of thelegal “French way”

On 15 November 1999, Pacswas promulgated (loi sur le concubinage et le pactecivil de solidarité),

after apassonate debatein the National Assembly and the media In contrast with agrowing discusson
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about homosexudlity, one can observe that the most important legd changesin the project from itsfirst
presentation (June 1998) to the final vote October 1999) occurred without debate or even the

opportunity for anyone but ahandful of specidiststo understand it. Asayoung student said, in February
1999, during aseminar devoted to the project : “ Everybody isfor or against the Pacs, but nobody knows
what it is”. To understand the “French way” of giving rights to same-sex couples, and findly the main
characteristics of Pacsitsdlf, it is necessary to revert to the beginning of the legd story .

A. Before the Pacs : 1989-1997

As we said above, during the 1980s, in the context of AIDS, homosexua couples experienced many
lega problems. The Cour de Cassation refused in 1989 to consider same- sex couples as cohabitants
(concubins), and decided that cohabitation must be strictly defined as* maritd life”, that is, heterosexud

(thiswas confirmed by another decisonin December 1997). Even thelimited socid rights of heterosexud

cohabitants were therefore denied to homosexuds. A smdl group in the homosexua movement then

initiated along campaign for the “legd recognition of the same sex couple ™.

Onthebasisof proposasby somehomosexua actividts, four projectswere successively put forward by
the leftigt parties

- partenariat civil (Senate, 1990)

- contrat d’union civile (National Assembly, 1992)

- contrat d union sociale (Nationa Assembly, 1997)

- contrat d’union civile et sociale (French National Assembly, 1997).

A lega andysis of these successive projects reveds ared diversity of conceptions among the
homaosexud activists and among the left wing (for adetailed analysis of the projects and the debate, see
Théry 1997). The firgt project -partenariat civil- is the “lightest”: a contract between two persons,
registered by the mayor, but ending without any formdity should one partner decide to break his
commitment (a registered letter would be sufficient to end the contract). In contragt to this “ light ”

commitment, the various marital property regimes would apply and the partner would inherit like a
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spouse, with the same taxes. The three other projects were much more eaborate. Their main common
characterigtic was astrong Smilarity to marriage, but with two important differences:

- divorce would not be necessary to break the contract. Separation would be an adminigrative act,
ingtituted by only one party. In case of conflict the judge would only ded with property.

- the contracts would have no consequences for filiation and give no rights for adoption or atificia

insemination.

Nevertheless, as far as couple-relationship is concerned, the projects can be defined as* quas-
marriage’ (Théry 1997): exclusivity of dl other unions(marriage or another civil contract), regigtration by
the mayor, change in civil status (implying support and assistance), the same regimes for property asin
marriage, guarantee to the surviving partner of aright to inherit like a spouse, and dso adl the socid and
fisca rights married people have. But the successve projects differ on one point: the people to whom
they would be available. This has dl dong been the magor point of divergence between the activids
promoting anew legd status. Some consider that the contract must be open to every kind of “pair”
(couples, friends, brothers and ssters etc ). Thisisthe casein partenariat civil, the contrat d’ union
civile and the contrat d' union civile et sociale, which camefrom the same part of themovement. On
the other hand, some activists consider that the mgor issueisto achieve lega recognition of same-sex
couplesaslegd couples: thecontrat d' union social e, likein the Dutch legidation would have been open
only to couples, heterosexua or homaosexud. Inthis project, incest is clearly excluded: prohibitions are
the same asin marriage. But we must notice that the maor part of the homaosexua movement seems not
to have distinguished between these two legal perspectives; during the 1990s, the claim for a“contrat
d union sociale” grew, but thiswasagenerd god. Legd discusson was confined to avery smdl circle

of activigs.

1997-1998: the moment of decision
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In 1997, theleftist partieswere successful in thelegidative eections. The programme of the socidist party
included the commitment to legidate for the “contrat d’ union sociale”. Pressure from the homosexud

movement was strong and the project was considered a priority. But ambiguity grew: was the contract
intended to legdlize solidarity between two persons or to create anew lega union for couples? Wasit a
“light” contract or a quas-marriage? The politicians gave no answer, other than to ind st that the project
was not confined only to homosexuas. But legal choices could not be avoided. In fact, the previous
projects were abandoned and two MPs (J-P. Michd et P. Bloche) were charged by the Commission
des Lois of the National Assembly to elaborate anew one. Thereason wasthat a* quad marriage ” for
al persons (even brothers and sisters) seemed absurd, but a project obvioudy devoted to homosexua

couples could be divisve. Mogt |eftiss MPs feared they would not be redected if they supported

homaosexudlity.

Three projects appeared in succession, the first twoin officia government reports. In February
1998, the* pacted’ intérét commun (PI1C) ”” was presented by Professor J. Hauser. Itisonly aprivate
contract dealing with property, concluded in a solicitor’s office, available to everyone, even married
people. The PIC nevertheless confers substantial income tax benefits and socid rights. The media saw
thisasthe new solution. At the beginning of May 1998, Irene Théry ddlivered to the government areport
onfamily change and the civil law, Couple, filiation et parenté aujourd’ hui (Théry, 1998). Inasection
devoted to cohabitation (concubinage), it proposed that a specific article should be added to the civil
code, treating “concubinage’ as cohabitation by a couple of the same sex or of different sexes.
Cohabitation lagting at least two yearswoud be afforded the same socid and fiscd rightsasin marriage.vii
At theend of May 1998, Pacswas presented to the mediaby P. Bloche, J-P. Michel and C. Tasca, the
President of the Assembly Commission for Law. The new project wasa“ quas marriage’, available to
heterosexud or homosexud couples. As in the previous projects, filiation and adoption were not
included, and divorce was not necessary in case of separation. Property wasto be organized in the same

way asthe“régime primaire” in marriage (“communauté r éduite aux acquéts’) and the partner wasto
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be considered aslegd heir. We must aso noticethat, even though no-onetried to amend thelegd project
accordingly, during 1997-98 some sections of the homaosexua movement began to advanceanew clam:
the right to marry and adopt children. Thiswas considered by its advocates as bringing about “ perfect

equdity ” between homosexuds and heterosexuals (Borillo, 1998).

What choices did the French government make? The first choice was not to be directly
implicated: the project would bethe exclusive responsibility of Parliament. The second wasto opt for the
Pacsbut, & the sametime, to transform it radicaly. The Prime Minigter, Liond Jospin, did not wish the
Pacs to be another form of marriage. It must not even be compared to marriage. During the summer

1998, important modifications of the project were imposed :

1. Pacswould not be concluded before the mayor, but in the“tribunal d’ instance”, aplace of much less
symbolica sgnificance; the property regime was changed to one of co-ownership; the partner of aPacs
was no longer to be trested as legd heir; the obligation of “support and assistance” was removed,;

taxation in case of successon wasto be much more onerousthan for aspouse; theright tojoint taxation

would arise only after three years.

2. In spite of prohibition for closerelatives, it was not clear if Pacswasto befor couplesonly or for any

kind of pairs of non-relatives (friends, colleagues, churchmen etc..).

3 Itwasnot clear if Pacswould be aunion or asmple contract for property: the only obligation would

befor “solidarité mutuelle et matérielle’.

A drong indication of the ambiguity of the “ new” Pacs, transformed by a summer of

negotiations, was that Théry's proposal of an article in the civil code about “ concubinage”’ was turned
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down. To introduce the expresson “same-sex couple’ into the French Civil Code was considered
“shocking” for public opinion. This assumed that the jurisprudence of theCour de Cassation would be
maintained. This legd ambiguity showed the political anxiety of the socidist party about same-sex
partnerships. In fact, at the beginning of the autumn, most of socidists MP were hestating, and some
were not convinced at dl by the project itself. The consequence wasthat when the project was presented
for the first time at the Nationa Assembly on 9 October 1999, most of socidist MP were not present,

and the project was regjected.

B. The three paradoxes of Pacs

After this unexpected politica defegt, avery heated debate took placein the National Assembly and in
the media. The left decided to present immediately another Pacs, which the media dubbed “Pacsl1 ™.
The main consequence of thefirst defest wasaradicdization. Theleft percelved that the politica benefits
were greater than therisks, and finaly took up the defence of homaosexud couples. On theright, themore
conserveative MPs defended “ family vaues” againgt the* socid decling’ they congdered symbolized by
the Pacs. But paradoxicdly there were many divisions and debatesin each camp, dthough they remained

hidden. This appears more clearly if welook at legal issues.

Pacs |1 was to be open to brothers and sisters, so asto avoid aclear legal recognition of same-
sex couples. During the autumn, |eftist MPs became increasingly divided over same-sex cohabitation.
Some were convinced that it was necessary to introduce a specific article into the law, but others (for
example E. Guigou, Minigter of Jugtice) refused thiscategoricaly. Theargument wasthet legd recognition
of same sex-couples would “ open the door to homosexud filiation” (Gélard, 1999, p. 298). The other
growing division isabout brothersand Ssters: some wanted to exclude them and assumed the Pacswasa
new form of legal union for couples, and othersreected this. Theright wasno lessdivided. Many did not
agree with the so-cdled traditiond family “ fundamentdists”, such asthe MP Chrigtine Boutin, the leeder

of the “Pacs out” campaign. The Senate rgjected the project and in March 1999 the Commission des



Lois of the Senate produced an dternative. Its purpose was to extend some fiscal advantages to
cohabitants (but inferior to those enjoyed by married people), but the project declined to add an article

on “concubinage’ in the civil code which would refer explicitly to same-sex couples (Gélard, 1999).

Findly, thislegd battle, incomprehensible to dmogt dl the French people, ended with avote by
the National Assembly in November 1999. Thefind text integrated some amendments. Pacsfor brothers
and ssterswasrgected, and the article on “ concubinage’” naming same- sex coupleswasintroduced into
thecivil code, changing thetitle of thelaw (which becomes: “Law on concubinage and Pacs’). In spite of
these clarifications, the complex legd story explainsthat the law voted by the Nationd Assembly on 15
November 1999 remainslargely uncertain. Pacsisneither alega union nor asmple property contract. It
isneither public nor private. Itisnether for couplesnor for pairsof friends. Itisneither alega recognition
of same-sex couples nor is it non-recognition (Murat, 2000). The choice seemsto have been akind of

“ neither-nor " palitics.

[In summary, Pacs is available only to two persons of the same or the opposite sex, but excluding
persons who are related to each other, or who are in an existing marriage or Pecs; it is entered by
registration of the contract at atribunal d’instance, but thetribuna does not scrutinizeits contents. The
Pacsisimmediatedly terminated if either party marries, but otherwise may be terminated immediately by
agreement, or threemonths after unilatera repudiation communicated to an officid. Property relationswill
be determined by the contract, but in default co-ownership will apply. They are treated as partnersfor
socid security purposes, as any other “concubins’. There are no succession rights except to tenancies,
though after two years there is some tax advantage for gifts made on degth, and after three years their
incomeistaxed asif they were married. Digtribution on property after termination isfixed by the parties,

or, in default, by acourt].



Three paradoxes of the law can be underlined (Théry, 1999) :

1. Pacswas not, in spite of the discourses and the heated debates, legal recognition for homosexuals as
legd couples. Thiswasonly obtained by thearticleon* concubinage’ which wasfinaly added to thelaw.
It was only after the final vote that Congtitutiondl council (Conseil constitutionnel) gave an officid

interpretation of the law and decided that only two personscohabiting asa couple can condudeaPacs.
2. The second paradox of the Pacsis the unexpected subordination of the “free union” (“union libre”)
and of cohabitation that it implies. During the parliamentary debate, it was repeatedly declared that those
who have no commitment to one another should not expect the State to give them socid or fiscd rights
(“No rights for those who have no duties’). In away, wheress the law was proclaimed resolving the
problems of people “who don’'t want to marry or cannot marry ”, as far as socid and fiscd law is
concerned, Pacs seemsto be areturn to Napoleonic attitude on cohabitation. There are now in France
three types of couples. the married, the“ pacsed ”, and cohabitants, with ahierarchy of taxationin fisca

law. Peoplewho livetogether for twenty yearscan il remain® strangers” for the purposes of incomeor

inheritance tax.

3. Thethird paradox isthat the right of same-sex couplesto concludeared legal union (by aregistered
partnership or marriage) was not discussed in the Assembly. Theprincipleof * republican equdity”, which
was proclaimed asthe specific French way to avoid “ communautarist” legidation for same-sex couples,
hasled to amuch more unequal law than in other countries. Homaosexua s who want to conclude alega
union will not have in France the equd rights and dignity they have, through registered partnerships, in
other European countrieslike Denmark or Sweden. Marriage, now possiblefor same-sex couplesinthe
Netherlands, has not been considered a serious legd issue by French politicians, in spite of the efforts of

some very active leaders of the homosexua movement.

In conclusion, Pacs seems atransitory legislation. There were 6,200 pacs concluded by the



end of December 1999, over aperiod of onemonth and ahdf. Itisinteresting to noticethat sociologicd
statistics have been forbidden by the“decretsd application” of thenew law. Age, profession, eventhe
sex of the partners must not be communicated by the “tribunal d’instance”. Many sociologists and
demographers protested, and thiswill certainly changein the near future, but it isasign of theanxiety and
uncertainty of the socidist party about thislegidation. In spite of the lack of sociologica research, some
journdlistic inquiries give an ideaof thefirst Pacs concluded."" The* neither-nor ” politics, thet we have
described throughout thelegd project, seemsto have created a* neither-nor ” sodd andlegd datute. By
signing aPacs, one party can congder himsdlf or herself as*admost married ” and the other as“amost in
a free union”. For some couples, specificdly among homosexuas, to conclude a Pacs is often an
occasion for aceremony and afeast very likeamarriage, despitethefact that the “tribunal d’instance”
is very different from the Town Council in French republican symbolism, and in spite of the very few
rights and obligations contained in the law. One can see, here, a hope and an expectation for some
inditution which ismuch moreofficid, symboalicaly and legdly much moreimportant, than asmple Pacs.
For other couples, on the other hand, Pacs is concluded very briefly, without any ceremony, as a
bureaucratic obligation to obtain advantagesin employment or income tax advantages. Onecan seg, here,
an expectation for ared recognition of the free union, and equa socid and fisca rights for concubins”

living together for some years.

But most of the problems, from alegd point of view, are just beginning to gppear. French jurists
and lawyersare now examining thelega consequences of the Pacs. Most of them agree that the bresking
of aPacswill create many problems regarding division of property because of the “ co-owner regime’
(Murat, 2000). Nobody knowswhat will happen to property if the partners decideto marry one another.
Another problematic issue is that the Pacs conventions are private, which means that they are not
verified by any authority, not even alawyer. Many conventionswill turn out to beillegal. For example,
many people beievethat aPacsisameansfor bequesathing money or property to the other, but it isnot.

They might then illegdly incdlude some digpositions for inheritance in their convention, causing serious



problems for the future survivor. All these examples show the uncertainty of the Pacs law. There will

certainly be somelega change in the next few years The higtory of the French Pacsis only beginning.

Conclusion: From Marriage and cohabitation to sociological inter pretations of the
family changes
The contrast between the importance of socia changein behaviours and vaues and the uncertainty of
the legd provisions we have andysed in relaion to the contemporary French perception of “couples’ is
anindicator of alarger question. Thereisnot yet in France a consensus about the changesin family and
privatelifein generd. A look to the academic debateisimportant, insofar as public debateisincreasngly
affected by the arguments and idess of the experts, whose advice is frequently sought by politicians, in
particular through the production of officid reports. This phenomenon is so important that many anaysts

consider France asa* Republic of reports ™.

Two topics have dominated most of the French academic debates about family change during the past
twenty years more than marriage and cohabitation: divorce and fertility. Fertility isatypicaly French
political problem, originating in the long history of wars since the nineteenth century and accentuated
specidly by World War 1. We must emphasize that most of French family policy has been natdist for
many years. There has sometimes been avery strong debate among demographers, between thosewho
congder thefertility rate asthe mgor indicator of a“ avilization crigs “ and those who contest the use of
thisindicator, compared to the achieved birth rate (Le Bras, 1991). Thisthemerevedsared “sruggle
over the meaning of Satigtics’. But recently, this debate seemed to beradicaly reoriented, when it began
to be recognized that fertility is highly connected with women' s access to the labour market. The long-
standing link between the demographica preoccupation and avery traditiond view of thefamily (woman
asan housekeeper, three or more children) hasbeen disrupted. Certainly thisfield of research and debate
will belargely reorganized in the future, with growing attention being paid to the birth of thefirst baby, the

life cycle, and a gendered gpproach to the relationship between family and work.



Divorce has been another important topic of debate among researchers. In away, dl the French
debate about marriage was expressed, until recently, through divorce. During the 1980s, the focus on
custody as a problem of inequality between fathers and mothers and the fact that a large number of
groups for divorced fathers were established, explain why the issue of the lack of the exercise of
respongbility by fathers (especidly in the poorest sections of the population) has been largely
underestimated. This debate has been associated with alargely psychologica approach of “how to avoid
conflicts* (Théry, 1993; Bastard et dii, 1996). Very little socid research looked at socid inequdity in
divorce or separation. Even if there arein France recurrent attacksfrom traditionaistsin the conservative
partiesagaing “one parent families’, lone motherhood isnot apolitical and academicissuein Franceasit

isin Great Britain and the USA (Martin, 1998).

From the mid- 1960sto the beginning of the 1980s, public opinion usualy saw thetransformetion
of thefamily asacrissand athreat. Thisconssted in acaricature which opposed the“ 20 Glorieuses’ o
the Golden Age of thefamily (1945-1965) and the * 30 piteuses”, thirty pitiful yearsfor thefamily (1965-
1995). Indeed, if we want to understand the current transformation by a comparison with thetraditiona
family of an hypothetical golden age corresponding to the 1945-65 period, the diagnossseemssmple: it
comparesthe stable nuclear family (founded on marriage and ingtitutions, very fecund, with strong tiesand
obligetions, etc.) to a fragile family, with weak links and solidarities (Sullerot, 1997). That nogtagic
position ignoresthat this strength of the traditiona family was founded on agrict and unequd division of
the gender roles and on the dependence of the femal e within the marriage contract. It ignoresdso that this
period was exceptiond in the long term higtory of French family. So, many aspects of recent family

changes appear to have been extraordinarily dramatized and even fasified by a myopic approach,

concentrated on the second part of the twentieth century.« (Théry, 1998).
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In the long term, French debate has been mainly organized through the opposition between family and
individual. Thisis probably aconsequence of avery long history, beginning with the French Revolution.
The creation of civil marriage in 1792 was the symbol of a secularized society and equdity of citizens
before the law. Civil marriage was a the same time the symbol of the link between republican palitica
ideals and the private sphere. From 1789 to 1793, ashort but historically very important period, al the
problems regarding the family were recongtructed as a problem of individua liberty and equaity. The
family was seen as a private sphere and revol utionary laws were introduced (the divorce introduced in
1792 was more liberd than French divorce today).

But rapidly after the period of “ Terror “, another interpretation of “family” emerged. Family wes
considered as a condition for assuring socia order and as the natural bedrock of society. The
Napoleonic code of 1804 promoted one unique mode of family as“the” family for morethan a
century and ahaf. Marita and paterna power organized thefamily asavery hierarchica unit. Only
the married family was consdered to be afamily. Liberd revolutionary divorce was limited, and

findly suspended in 1816 for dmost one century (when divorce was reintroduced in 1884 it was

only afault-divorce, until the reform of 1975).
This history explains the long lasting opposition between consarvative parties, strongly influenced by
Catholicism, and progressive or socidist parties, contesting this family model in reference to individud
liberty, secularism, and equdity. This opposition is o strong in French culture and public debate, that
the word “family* seemed, until very recently to belong to the right wing. Until the 1990s, it was most

unusud for the left wing to refer to the family asavduea al.

Thisdichotomy led to the identification of the “family” with the traditiond family. Soit isnot surprisng
that the recent changein family behaviour and va ueswasinterpreted among academic commentatorsas
“ the passage from family toindividud “ and amovement towards* privatization* of norms Demogrgphy

and family sociology has expanded a great ded since the 1970s, but most of the researches were
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devoted to specific agpects, telling very little about family changein genera. Thereasonisthat asort of
explanaion waslargely accepted: wefaced “ new behaviours’, “new vaues’, “plurdizaion” of thefamily
forms. Depending of each palitica choice, this was seen as a symptom of decline, decadence,
individualiam, egotism (among jurists and some demographers), or, on the contrary, a cultura
emancipation, more freedom and socid tolerance (among sociologists). But the main expression was

“from family to families” (see Revue francaise des affaires sociales, 1983).

The 1990s changed the issues and the hypothesis of a “passage from family to individud” was
contested. Thisaspect became moreimportant after 1995, when socid problems and specificaly teenage
delinquency wereattributed to alack in family education, generating astrong political debate. So, beyond
the ideologica position which understands the present tendencies of transformation of the family asa
destruction, athreat, aperil, and which considersthat the best solution to be to go backwards, “ back to
basics’, we can identify different moretheoretica positionswhich show the difficulty in understanding the
present and the future.

The meaning of these trandformations of the family may be synthesized in four main positions, often
interconnected (see Déchaux, 1995; Commaille and Martin, 1998 and Théry, 2000) :

-first, we could group together the positions of researcherswho congder that the main transformetion of
family life corresponds to a process of emancipation from tradition (Beck, 1992), a progressive
recognition of the individua within the family, and mainly a process of emancipation of women. This
interpretation consdersthat thisis mainly postive and gives the family anew structure, more horizontal
and more equa, more contractual (famille éective) more centred on the production of identities than
around transmission of goods (de Singly, 1993 and 1995). By analogy, it could aso correspond to anew
public order, not the vertical conception of socia order founded on a structure of delegation of power
from the top (God) to the bottom (the father), but a democratic order founded on mutua recognition
(Giddens, 1992).
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-But, this firg podtion is immediatdy counterbdanced by the reminder of the limits of the
individuadization processintermsof thethreet of “ de-inditutiondization” (Roussdl, 1989). How canwe
preserve the common good, the collective foundations of asociety, without symbolic signsand collective
norms? How may we even form a society if the only links we recognize are defined on the basis of the
interaction between individuals ? Such aposition may indst on the role of law, asasymbalic link which
gives meaning and congstency to the socid rlationsingdefamily: horizonta (couple) or verticd (filiation).
These limits to the “ de-inditutiondization” of the family are very dose to those identified by Alexis de
Tocqueville in the nineteenth century or Durkheim at the beginning of the twentieth interms of therisk of
individudism.

-A third position in these debates considers that a second risk and brake to this positive progress of
individudization is condituted by inequdities. inequdities between socid groups and classes and
inequalities between genders. The process of emancipation isnot equally accessible and the main proof of
thisinequdity is, for example, the unequal consequences of separation and divorce, depending on the
socid and economic conditions of the families (Martin, 1997 and 1999, Commaille 1999). On the other
hand, traditional norms gill represent a reference for many sociad groups. Individuds in these
configurations do not recognize themsdvesin the new gender or intergenerationd roles. In these cases,
separations, divorees, births outside marriage, etc, are still considered as pathologies and sources of
socid problems. In this perspective, the process of individuaization may accompany aregulation of the
socid inequalities and problems linked to these transformations of family.

-Another position regjects the sociologica hypothesis of individualism (aswell positive or negetive) and
introduces a gender and age approach of family change (Théry, 2000). This hypothesis argues that
growing equaity between men and women isthe most important factor of change, and has been largdly
underestimated in France for years. The generd thesis is that the “matrimonia modd® of the family,
presuming a gender share of public and private in fact implodes in the 1970s. It is an anthropologica
revolution we are just beginning to be conscious of, and is largely incomplete. Fertility, nuptidity, and
divorce must be reconsdered in this perspective. The other mgjor factor isthe changein agesand inter-
generationd relationshipsin a context of arising life expectancy (Attias-Donfut & Segalen, 1998). The

entirelife cydeisrecongtructed. Inthis perspective, family changeisastructural mutation, generating new



forms of socid inequalities and requiring the eaboration of new inditutions, and a complete change in
family palicy defining a“ new gender contract “ and anew “ generationa pact “.

These different pogtions represent a very smplified scheme in which it is possble to place the
arguments about family change and family reforms. We can easly congder that the arguments, theidess,
the socid references are swinging in the politica debate between these different interpretations of

changes, according to circumstances and mobilization.
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NOTES

i.The marriage rate was 7.6 compared to 8.2 in 1949.

ii. Cohabitants can no longer claim for the supplementary fiscal deduction allowed for the first child of a
non-married parent. In that sense, they are encouraged to marry, and even more so if they are high
earners, many children and there is a big difference between the salaries of the partners.

ii. More precisely, the average age at the first marriage was 28.5 years for men born in 1965 (compared
to 24.5 years for men born in 1948) and 26.6 for women born in 1965 (compared to 22.6 for women
born in 1950).

iv. Coming out has been quite important in the battle for the city council of Paris, where most
homosexuals live.

v. The ingtitutionalization of the family associations as official partners for the authorities was established
in 1942 (during the “régime de Vichy") and confirmed in 1945. From this period, the federation of these
movements, the “Union nationale des associations familiales’ has been represented in all the boards of the
“Caisses d'alocations familiales’ (the administration of the family “branch” of our socia security system),
but also in many other ingtitutions, like the “ Conseil économique et socia” or the commission that controls
the quality of television programmes.

vi. France has been condemned over this law in January 2000 by the European Court of Human Rights;
Mazurek v France.
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vii. Six months earlier, Théry had suggested another solution which she considers more complete and
satisfying : “concubinage” for all cohabiting couples plus registered partnership for same-sex couples asin
the northern European countries (Théry, 1997). This was rejected by the homosexual movement as
“communautarism’, so she did not maintain it in the official report.

viii. For example, Jo&l Métreau, in a paper of the homosexual journal “Tétu” in October 2000 presenting
the results of a national survey about public opinion on homosexuality suggests that 19,054 pacs were
registered by the end of June 2000, but these data are not official. See also Martel (2000).

ix. One of the fields where this anxious and even dramatic approach has been mainly developed as a so
caled “decling’ or “crisis* of family is the field of civil law (Malaurie, Cornu). This traditional
characteristic of jurists has been more or less hidden during the 1980s because of the influence of the
French civilist, Jean Carbonnier. But recently he began himself to be more and more critical about social
change and especially legal change (Carbonnier, 1999)



