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Panel “Social Rights and Capabilities”

(SASE Conference, Paris, 16-18 July 2009)

Deliberative democracy and its informational basiswhat lessons

from the Capability Approach*

Robert Salais (Centre Marc Bloch, Berlin)

The crucial point in Amartya Sen’s approach lieshis emphasis on the informational
basis of judgment (IBJ), which determines the coingend methods of collective choice
in a democracy. Indeed, Sen maintains the needrfabjective assessment of the state
of persons (against the dominant trend of purelyina rankings). To provide the
grounds for agreement (and for disagreement, asha# see), what we will cathe
“table? of the situation”must be just, in the twofold sense of objectivelht and
socially fair. This “table” will thus cover whae8 calls “the territory of justice”

“The informational basis of judgment identifies thé&rmation on which the judgment is
directly dependent — and no less important — as¢bkdt the truth or falsehood of any
other type of information canndirectly influence the correctness of the judgment. The

informational basis of judgment of justice thusadletines the factual territory over which
considerations of justice wouttirectly apply”. (Sen, 1990: 111)

Such requirements are extremely difficult to fulibth theoretically and empirically.
|. Real freedom and capability

In discussing the informational basis of judgmehmartya Sen has joined a debate
amply circumscribed by the pioneering works of KethnArrow and John Rawls, which
he sought to push to the breaking point, but withgoing beyond it. His results,

! Modified version of my contribution : « Capacitésse informationnelle et démocratie délibératiwe.
(contre)-exemple de I'action publique européenie:»Jean De Munck and Bénédicte Zimmermann
(eds.), 2008l.a liberté au prisme des capacités. Amartya Sededa-du libéralismeParis, Editions de

'EHESS, Raisons pratiques 18, p. 297-326. Traedlaly Susan Taponier.

2 Translated from « tableau » in French. We areipiaiere with the double meaning of this word in

French: « picture » and « statistical table ».



although impressive, too often remain restrictedday simple interpretive frameworks.
His critique of well-being as a relevant metri@atxcepted, but is mostly understood as an
empirical effort to take more detailed situatiodata into account in assessing the state
of individuals (essentially the definition of atlsf functionings to be used as a yardstick
for objectively comparing situations). His focus mdividual freedom is obviously
appreciated, but it is reduced to the standard Ipnobof specifying the scope of
opportunities more clearly. Though using it in acmumore refined methodology, Sen
remains trapped into the dominant positivist apgno# social reality. In the rare
instances when he resorts to statistical datat&eass it at face value (though it has been
carefully selected). He has not really drawn ow implications of his intuition that
“description is choice®. In a word, Sen neglects the socially constructiesension of
knowledge and its implications, an issue the ingtians of which, by contrast, will

constitute the core of our paper.
1.1. The socially constructed dimension of knowledg

Before becoming information, economic and socialite is shaped by cognitive

frameworks (the categories and social processeslvied in knowledge). Such

frameworks build and select, for the members of oanraunity, information (and

assessment) about what is and what is not impoaaat problem to be dealt with by the
community (and the state). In other terms, infdiomal bases of judgment are not
merely sets of empirical data; they are first aokinost the product of national states
and communities, which historically have been as=igthe task (in a specific way by
each country) of producing public knowledge of twmmon good so that concrete
action can be taken to achieve it. Yet, as wel seal in Part Il, these national cognitive
categories are precisely what the technologiesowéignance promoted by the European
Union are attacking. In attacking cognitive catég®m they are also attacking national
public policies — and therefore governments, whidtens expect from them, and key
dimensions that are constitutive of their natiokaintity. Sen’s underestimation of the
so-built character of information is therefore fgjat with consequences for what the

capabilities approach can contribute, particultimy renewal of social criticism. However

3 Sen, 1982: 432.



there are several points on which Sen’s approaahately marks a potential break from

the standard approach, even from the standard vadndast deliberative democracy.

We will stress two of these breaking points: caliigtas the power to be and to do (1.2);
the table of the situation as an instance of cogniepresentation (1.3).

1.2. Capability and the conceptions of real freedom

The first breaking point is obviously the conceptapability. There are two dominant
interpretations of this concept from which Sen depaThe first one is individual
competence, a notion arising from corporate managen®ne can find it, for example,
in the French expressiarapacité d’insertion professionnel(eapability of professional
insertion), which is a politically biased transtatiof the concept of “employability” used
in EU documents. The second one is the individuadstrol over his or her choice, a
notion arising from the liberal model. These twaderpretations form a common
backdrop for governance technologies. Sen (1988) Anderlines that the individual's
control over his or her choice was opposed to anoithterpretation of freedom (and
therefore of capabilities), namely the power to &l to do, an interpretation that
suggests a more radical theoretical and politimabvation. How the individual choice is
made is of little importance; what matters is e person has the power to achieve the

beingsanddoingsthat he or she values.

The example used by Sen (1985) pertains to two whyising in an environment free
from the threat of epidemiés.One way is to give individuals the freedom to a$® to
remain or to leave, based on their own calculaitoterms of their personal preferences
and utilities. The other is to conduct public pms that eradicate the risk of epidemics.
In this case, the individuals have the power t@ lim a healthy environment. This
approach gives them the real possibility of doingessen though individually they have
not explicitly made the choice from among a ranf®pportunities. By freeing them

from an individual choice in the face of the dangérepidemics, which is unequal

* Sen’s example is malaria.



because it is subject to the constraint of res@yrs@ch a policy gives everyone access to

real freedom.

Making this distinction between two conceptionsr@él freedom gradually leads us to
favour a definition of capability as “the power ¢hoose alternate ways of being and
doing” (1.2.1) and to emphasise the need to inclinde (otherwise lacking) common
good in the conceptual framework (1.2.2). By edirg these conceptions, we can
establish both the theoretical and practical cotiokedetween the capability approach
and deliberative democracy.

1.2.1. Capability as the power to choose altematgs of being and doing

Sen is very aware of the role of public policiepmoting capabiliti€s “Freedom has
many aspects. Being free to live the way one wdilklel may be enormously helped by
the choice of others and it would be a mistakéitoktof achievements only in terms of
active choice byneselfA person’s ability to achieve various valuable fuimings may
be greatly enhanced by public action and policyl #rese expansions of capability are
not unimportant to freedom” (Sen, 1993: 44). Heemtheless spent little time debating
the implications of real freedom as the power ahpeand doing differently. Examining
them would help to dispel the ambiguities of thaaapt regarding the public action to be
undertaken. It is tempting and even necessaryugihat will take us away from the
problems at hand) to allude to the concept of bidggi presented by Ernst Bloch, for
example® Freedom as the power to be and to do implies ith&ite situation she has, the
person’s access to functionings he or she valuest meally be possible. This
presupposes that the external conditions (the emwvient) and the internal conditions
(the person’s aptitudes and resources) can be atiygicombined to achieve valuable
functionings. To borrow Ernst Bloch’s terms, we snulistinguish between two
dimensions of possibility: alternate ways of do{ng. the person’s ability or aptitude in a
situation) and alternate ways of being (i.e. theeptiality contained in the things

surrounding the person).

® And of others, which questions, too, the role @ljx action to favour coordination that enhances
capabilities and to orient individual action tow#né taking into account of others.
® Bloch, 1976: 280-281.



Here are some examples. A disabled person —iatlgtbeing equal in other respects —
has fewer capabilities to travel freely in the cityhich solution would be most effective
and fair: to give the person sufficient financiahgpensation to pay for the services of a
chauffeur or to equip public transport (and thedraatwork) with the facilities required
for disabled persons to get on and off the busdapting the doors and sidewalks? The
first proposal comes under an alternate way of glomiving money increases the
freedom to choose from among several options. SEw®nd proposal comes under an
alternate way of being. It consists of a policypufblic investment in things. In that
option, the disabled person becomes truly identioabthers. In many countries, a
married woman with small children — all things lgeequal in other respects — has fewer
capabilities to find a good job than a man or gleinvoman. This is not because she has
fewer resources or skills (the internal conditiobs}j because the characteristics of her
situation, the prevailing conception of public ptds and the organisation of jobs and the
labour market (the external conditions) work agaires: no day care centres nearby; the
children’s school schedule (e.g. the school dayseatl midday); no workstation
organisation to ensure a certain amount of fleijbbetween work and private life; etc.
Attempting to offset this inequality through addital financial resources or affirmative
action is not useless, but it is more costly arg$ leffective that implementing public

polices that concretely give married women equphbdities to find good jobs.

Nevertheless — and this is an important point -Sfen (and possibly for Bloch as well),
human action has the last word. One is free t@shdo use the especially adapted bus
or not, to put one’s children in day care or ndfrom the standpoint of justice, the
essential factor is that the real possibility otgodiality of an alternate way of being and
of doing exists. This possibility creates reallective freedom which is valid for
everyone concerned, even if the only way we carspgthe conditions that must be
fulfilled is by putting ourselves in the other pam&s shoes and projecting ourselves into
in his or her situation as if we were experiendtraurselves. Sen stresses the conversion
factors that — given equal resources — lead to wadecpsults in terms of capabilities:
individual factors (what we called earlier “intetrmanditions”); social factors (the social

norms in force); environmental factors (in otherre® the external conditions). We



must go further than that, however. For this bdisicussion underscores the fact that,
depending on whether we give priority to the fisgie of factors or to the others, public
action will implement either individual free choioefree access to a real possibility. We
could find more complex examples, in which exteraald internal conditions are

combined (if only the combination of material oloé¢g and adaptive preferences in the
face of discrimination in the case of women). tagbice in every instance a problem of

hierarchy or antecedence arises between theseoweegtions of real freedom.

In leaving the last word to human action, Sen distads a fruitful relationship between
the responsible exercise of freedom and learnifbe first is the prerequisite for the
second, and vice versa. If a “virtuous circle’cieated, the scope of achievements and
actual freedoms will widen at the same pace. Rewpl develop practical knowledge in
this area, which will become both a condition amel purpose of capabilities in the sense
of the power to achieve an alternate way of beimg) @ doing. What is important for
public authorities is that the informational basigudgment underlying policy decisions
has correctly taken into account the individuaitsation from the standpoint of possible
valuable outcomes. It should be noted in passiag possibility as an alternate way of
being or doing will orient the development of tigs] towards comparing the states of the
person over time with regard to those outcomeelgtion to the functionings the person
values.

1.2.2. Capabilities, individual rights and the coemgood

The above distinction between the two conceptiofisreal freedom affects our

conception of the implementation of individual righ(rights established by the
constitution or by lawssuch as the right to education, freedom of opingmeial security

and housing). In the first option (individual cooi}, emphasis will be placed on the right
to appeal and impartial procedures to challengésides and correct injustices done to
the individual. But what does an individual rightappeal mean with regard to housing
(which each person in substandard housing woule ba\struggle to have recognised)?
Freedom of opinion restricted to a right to appeéthough not worthless, would be

meagre indeed. So and too in the area of socials;i@nly free access to real possibility

" The formulation comes from Bonvin and Farvaqué&7201.



(the second option) gives the person a genuine bddpa— in this example, the

authorities build housing.

Questioning the concept of capabilities goes furdtd. Once we bring in the state, our
guestioning will affect the theoretical and praatistatus we give to various conceptions
of justice. Again, the problem with Sen’s thearatiframework is that it does not
include the common good, which is called for andrepresupposed by the hypothesis of
a substantialinformational basis of judgment. Why? In orderéach agreement on the
facts that make up the “territory of justice” (whet the territory concerns poverty, the
reduction of inequalities or full employment, etsiich collective objectives must have a
value not only for the state but for all (or atdea significant number) of the members of
the community. They have then to agree to makdéighylinown the relevant social facts
to collectively deal with. So reluctant they colié, they will have to face the facts that
the unemployed and the poor exist, that the foteumall have to finance the cost of
solidarity by paying taxes, that employers are dwhg their duty, etc. They will have,
thus, to accept a compromise between their corarepfijustice and that of the others. It
will not be a procedural compromise but a comprenmscribed in cognitive categories,
in public knowledge (common knowledge) and in tkingHistory shows that such
acceptance is possible and under certain circumesamwill give rise to a general
commitment to the common good, but it also shoved this commitment is becoming

increasingly problematic.

Let us come back for a moment to the two conceptafireal freedom and to the public
policies that flow from them. When it comes toiindual freedom of choice among
various life options, it is difficult to deny thaeople are free to espouse their individual
conceptions of justice and of their own good agjlaa they do not infringe upon, let us
say, the social order or accepted standards ofvimhid etc. That does not rule out
public policy, but it will consist mainly of rathdRawlsian market regulation (we are

close to that in this case), amended by the gueeahat certain fundamental rights (basic

8 Or, in Rawls’ perspective, as long as they comyity the principles of justice on which institut®are
basisd.



capabilities) of the destitute will be respectedkeéeping with the current standards in the
society and historical period under consideratidine common good will be limited to
procedures that encourage and frame the indiviglisgarch for his or her private own
good. Only the most destitute will be in the imf@tion basis, which could lead to public
action that is more paternalistic than democrat@f course a policy of fundamental
rights is not nothing; it may even be revolutionarymany countries. But do we really

need to basis it on the conceptual framework usadrather, on its innovations?

When public policy is based on access to real pdggiand consequently the state
invests substantial resources in things and in lpedpcan only promote functionings
considered valuable by the community and for themmoonity as a whole, rather than
satisfy individual whims, however inoffensive oreev sympathetically they may be
viewed by others. The problem of determining thedf valuable functionings must then
be understood as a deliberation leading to agreeorethesubstanceof the common
good. We are no longer in the realm of politicahgensus, regardless of whether it is
founded on principles of justice or on optimal sulef deliberation. We are basically
entering into the search for collective agreementhe relevant social facts for public
action, an agreement in which everyone must takiegpa which raises crucial questions
about democratic deliberation.

Such social facts are not restricted to generahitivg categories; they are situated, or
better still, have to be situated in a territory of justice thatrelevant to the problem
under consideration If the state is going to focus its action oniiggymembers of the
community access to real possibility, then the sgag/ counterpart (or rather, the other
side of the process) will obviously be to involVeen in determining that action. For
they alone possess the key to (without being nacgssvare of that) the concrete reality
of situations. Without their participation, it isipossible to bring out the internal and
external characteristics of the situation that émaleal possibility to emerge. The
expected counterpart of their participation — ahe wnderlying motive — is the
development of their capabilities. In our opiniathjs is where the unity of the

capabilities approach lies — between its substdtiee capabilities) and its procedures



(democratic deliberation) — a unity so difficultfiod in Sen’s work. It means we must
orient the specification of the concept of cap&épitowards real possibility and focus
deliberation on establishing the relevant factss Téads us to the concept of deliberative

social inquiry (as we shall see in Part IlI).
1.3. The “table of the situation” as an instance obgnitive representation

Upon closer scrutiny, although according to SerBnition, the informational basis of
judgment circumscribes the territory of justicetba basis of facts, it nevertheless carries
strong normative weight. To be inside or outside territory consequently means the
persons in question will or will not receive aidrn the community depending on how
they are described (in which category or even whied, column and box in the table).
This is especially serious as it is a question béatns socially fair and objectively right.
An erroneous or voluntary biased observation ial@ishing the informational basis of

judgment will have tangible consequences for thg persons for whom it is designed.

From this, we must conclude that there are twol$ewé political representation rather
than just one: the representation of interests {ththe only one that is usually taken into
account); and the cognitive representation of 8dna. Each of us is represented in the
informational basis of judgment. We are somewhar@a box in some table at the
intersection of categories of social classificatiaie are contributing to some magnitude
or some rate. For example, the employment rateesepts each of us as satisfied to have
a job no matter what it is or as wanting one, reigasss of its quality or our aspirations or
demands. In a more general way, the argumentsnglte the social facts presented in
public debate treat us as inhabitants of possilddds in which those arguments would

be true.

That second level concerns the formatting of tfiermation and the system of categories
that represent a person’s situation from the staimtipof the public action to be

undertaken. The question implied by this (as aslby the preceding point) is: what are
the circumstances under which citizens do or dopaaeticipate, and if they do, at what
levels, in developing cognitive frameworks that adequate to what they consider a fair

handling of the problems. A corollary questionulcbthey enter into the deliberative



process and what would be their chances of suargéitihey were not endowed with a
certain sense of the common good or involved imokigal process that led them to

acquire and develop this sense?

ll. Cognitive conventions and political conventionsthe European

example of the Open Method of Coordination

However, social criticism today must cope with avnelement: the emergence of
political strategies of rational action whose efifeeness lies in manipulating established
informational bases of judgment. In the employnpmiicies promoted by the European
Union authorities (the example we are going to ,use)job” is no longer what it
promised to be in the model of full employment, ireterms of the level and guarantee
of remuneration, security in the face of unforebée@vents and social and economic
rights. It generally tends to bring greater ins#égun life and work and a loss of real
freedom of choice. Logically, increased insecunitylife and work should prompt an
enrichment of the informational basis in order negprove thequality of employment.
And this quality should be understood as the sadgmssibilities for living and working
opened up by employment, which is precisely what ¢apability approach has been
working to achieve. In practice, the policymakfghe European authorities is moving
in the other direction. It consists in preservirajional employment and unemployment
categories in name only, while in practice intetipggthem in such a way as to call them
into question. In this interpretation, any workkaeven one without any guarantees or
any future, is called “employment”. Far from eniicd the informational basis, the
European authorities downgrade it to the level aicarecard (like those one can find
among firms’ management tools) and drastically mefdate it as a set of performance

indicators, selected without any real democratitdeation.

In such a context, social criticism cannot be auedi to relying on established facts. Its
problem becomes to build what Bohman, 1999, calew understanding of economic
and social reality. It must find a way to taketgarestablishing the facts that will give

rise to action. It should not only militate in taw of an informational basis in terms of

10



capabilities, but even more it should find the podil channels to make itself heard and
actually influence the content and methods of sudfasis. We will attempt later on to
suggest that this involves the two sides of a sipgbcess, that is, of the constitution of a
public (to use Dewey’s concept). Such a process genagigsulationgrouped together
around a particular problem that shares a commowlatge about it, which they refine

and put into action together.

Before we go any further, we would like to charaste the truly innovative elements
contributed by the so-called Open Method of Coatian (OMC). In short, this method
of governance turns statistical conventions intlitipal instruments. As a consequence,
evidence, especially statistical evidence, of tffecéveness of public policies (for
instance in increasing employment and reducing ph@yment) cannot be taken as the

truth of the situation; they themselves shouldligect to scrutiny.
2.1. Turning statistical conventions into politicahstruments

In earlier papersl have shown how far, when using the OMC, thecdiele of a given set
of indicators frames the normative background ef plolitical decision-making process.
It is neither malignity nor political cunning. I§ the mere consequence of the fact that
any indicator (or guideline) selects what is watbhbe known or not and, so doing,
basically builds the reality that is relevant béihthe deliberative process preceding the
decision and for the action to be undertaken. heiwotvords, contrary to many radical
critics who, for instance, denounce the Europeapl&yment Strategy (EES) for its neo-
liberal ideology, the basic issue with the OMC e tEES is not strategic action, or
ideology. The basic issue is about the cognitiveveations that are selected to drive the
political process. One should pay attention to whatrdinarily taking for granted, hence
invisible, that is the collection of statisticabtes that, for each yearly report, national
administrations are required to fulfil in the aremssng the OMC. One must suspect that,

to a large extent, these tables are the drivincefofbehind” the formalism.

® Salais, 2004, 2006a and b.
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Contrary to the standard view, a table is not @bpllection of figures (one in each box,
for instance, as in a double-entry table), somadhigher and others lower, from which
one can draw conclusions like “the female raterapleyment in 2005 is higher in the
UK than in France”. A table is, above all, a prased for aggregating individual
situations, for instance relating to employment éimel person’s position in the labour
market. All situations compiled in the table whiate considered as identical are placed
in the one box, as if they were equivalent accaydim a given criterion or property
(characteristic). Filling a table by combining imdiual data requires conventions of
equivalence, which decide about what should beidered as similar (or, in other words,
equivalent). By this logic, all women assigned bg tompiler to the box of those “who
have employment” will be considered equivalentamts of the “having employment”.
But where does the description of what constitatészoman in work” start or, for that
matter, end? Conventions of equivalence govern wiaselect, what we exclude and
what we construct. Thus, the requested descrigieeomes not far removed from a

normative evaluation of the situation under review.

If we want to understand what a table means and, dee need to analyse the underlying
methodology, i.e. the conventions of equivalencéclvimave been used and the context
in which a table is involved. Generally speakingnwentions of equivalence are ignored
or misunderstood by the ordinary users. Usuallgraigake figures as, a prima facie, they
seem to be, which means they interpret them wigh thwn categorie¥’ From the above
statement on female rates, they will spontaneocghclude that “women work less in
France than in the United Kingdom”. But this comatuin is valid only if the legal,
statistical and social definitions of what shoutldonsidered as a “job” are identical in
the two countries. It is not the case, for the WKusing a “softer” definition of partial-
time work, which leads to consider women with vy hours worked a week as having
a job and to push them into such jobs. Part att lehthese women would not be

considered as such in France.

19 See the website of the European Union, URL: <tp/w.epp.eurostat.ec.europa.eu
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This France-UK example underlines the political godial that resides in directly

choosing what people and policy-makers should dansas the relevant information to
deal with collective problems. In the EES, choodimg global rate of employment as the
key objective of maximise and asking the Membetestéo consider that any task of at
least one hour a week is a “job” create incentteederegulate national labour markets in

order to increase the national performance.
2.2. Political efficacy of the method

The method derives its political efficacy from thraspects: creating a situation of

cognitive ambiguity, producing justifications andglalifying unknown factors.

The veil of ignorance surrounding the statistiaatentions used to produce the figures
creates a situation of cognitive ambiguity. Thisbaguity acts like a smokescreen,
allowing the conventions adopted as a benchmargublic policy to be changed without
any awareness or protest on the part of the pulblar. example, if the employment rate
goes up, ordinary citizens conclude that their ckarof finding a job (corresponding to
their criteria for a good job) are going to improve. t e European authorities may well
— and in fact do — ascribe a totally different megrto the notion of employment, one
that resonates with the labour market deregulapohicy they are pursuing, which
obviously works against the expectations of thenany citizen. Since it is difficult for
citizens, who have nothing but their individualcdb experience to go on, to test general
categories, this situation may last. In a situatd cognitive ambiguity, the task of the
authorities consists in maintaining discursive ¢stescy between the established
meaning and the new meaning they assign to eaeljargt Referring to Austin, 1962
one could say that, while employing the same dismuthe European Commission is
acting to modify all the possible worlds in whidhetlanguage convention (“to have a
job™) is valid. Believing they have remained inetlsame world, citizens set about
looking for a job according to the established gatms in their world, only to find
themselves confronted by a world in which the séenms are interpreted differently and

refer to other actions.

1 Reference used by Bohman, 1996: 204.
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What is more, through its self-referential logidjist political method produces
justifications of its efficacy that are not onlyetiretical but also concrete. The change in
the rules of public policies (in this case, empleympolicies) does not aim to improve
actual social situations but to directly boost ssoon performance indicators. The
ratings go up without any real improvement in sbsiaations. In fact, those situations
may even deteriorate under the impact of standdwait-term measures that cost little per
beneficiary because they are designed to affectnasy people as possible. The
management of public agencies — from the natiomahé local level — is reorganised
according to the logic of performance criteria. aAesult, the data based on management
and on assessment operating rules consequently mo@ness is being made. They may
even be used to demonstrate of the veracity opditiey position. In other words, even if
it was not their initial goal, reforms tend to dsdish a direct connection at every level
between management and the production of evidenice other words, self-fulfilling

justifications.

Perhaps the more worrying aspect of procedures OK&C is that, by creating an
environment of procedures of information and of lesaon adequate to predefined
political goals (ultimately, a system self-produgirproofs), it leads to growing
difficulties to articulate legitimate alternativéains. As figures and procedures are seen
by most of the people as guaranteeing truth by there existence, they allow endorsing
political credibility. Even if the public debate dias to be fed with such fabricated data
(without any professional or democratic control tbkir process of production), it
nevertheless means for people that the “facts” ahready there. As already existing
evidence, these “facts” format the public debateit Becomes harder to set claims which
have not been the object, not only of cognitivéetation but, more deeply, of common
knowledge. For to be heard, claims need to be lobloikéfacts”; these facts must also be
understood, which means that they can constitutebtisis for shared understanding

within the political community.
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At the end, this means that the practical expedesmad knowledge of people, coming
from their life, their work or from their particifan to political life are potentially
disqualified. They risk losing any access to what aan call a social process of
generalisation. It would become difficult to tramsh practical knowledge into general
claims. If true, the path for democratic expresswould be cut, even if, formally,
democracy remains. The social foundations for ecilitical participation and of
citizenship would be undermined, the value of thdieappearing for part of the
population. It is the reason why one should spdakaemocracy as the ultimate step of

the diffusion of such political methods.

lll. The situated state: the point where the capallities approach

converges with deliberative democracy

The European Open Method of Coordination and rhosadly New Public Management
are the latest and perhaps the last avatars @fsstiaat could be described as holistic in
terms of the way they were planned and introduasthg the 28 century. In such
states, the common good is defined in referen@ntall-encompassing doctrine viewed
as pre-existing and external to the society (susHtlae market”, “socialism”, etc.).
Having the potential to be described a priori, swdctrines enjoy the status of
unquestionable truth. Hence, strictly speaking,dbmmon good is not imposed; due to
its status, it is considered the object of a cosgghat does not need to be recognised by

each citizen individually in order to exist.

Such holistic constructions of the common good @oé opposed to the individual
freedom of autonomy; they merely deny that thised@m is capable of adjusting
harmoniously to the common good. This denial edu® create a rift between individual
freedom and the quest for the common good, intockwvhhe rational methods of
governance insinuate themselves. By a priori caoBhg and selecting the reality on
which the debate must focus, the New Public Managerdefines at the outset which
issues are relevant and thereby structures caleectioice as well as the direction to be
taken in seeking solutions. The democratic proces®t eliminated, but it is contained

and guided from outside towards predetermined t®suVloreover, the process is self-
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referential: it produces its own justificationstire form of empirically evident statistical
results. It tends to bar the way to a pluralitydemands and solutions. And it gradually
restrains the real freedom of at least some mendjelee community in terms of living,

working or democratic participation.
3.1. The situated state

To counter this deviation of democratic mechanismg, working hypothesis is that
social criticism demonstrates in practice thas ipossible to engage in a different kind of
public action, action that implies a type of sttat, unlike holistic states, refuses any
prior aggregation and founds the concrete achieaenfehe common good on the active
intervention of its citizens. With Michael Storpeve have called this type of state a
“situated state®? In the last part of this paper, we would likestow how the advances
contained in Sen’s work converge with the findings research on deliberative
democracy and help to clarify how a situated state foster the constitution of publics

and bring about a change in deliberative practices.

In our definition, a situated state goes beyondrabisgeneral categories to assign the
common good a content indexed to the situatioms ithpossible to describe the common
good a priori beyond formulating a fundamental otye such as ensuring full
employment, reducing inequality, satisfying thehtigo education, etc. It remains
collectively knowable, provided it refers to spexikituations of collective action; it
becomes known in the course of that action itsedf s achieved by a public that joins
together for that purpose. Knowing and achievimg tommon good thus become the
two sides of a single social process rooted inta@agon. A situated state does not
deliberately try to manipulate general categorie$ father to promote processes of
collective knowledge of problems (with intermediédgels that vary in their results and
can be dynamically revised, involving and theretsating publics). In the new political
context now taking shape, the problem of democradyat, before a problem can be
solved, it must first be constituted as a probleihncammon interest; to do that, an

objective judgment (what we call common knowledg®)st be formed about it. The

12 salais and Storper, 1993: 328-348.
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relevant facts must be constructed (or reconst)iétea type of democratic process that
avoids the manipulation characteristic of ratiopalitical governance and allows the
community to form well-founded judgements with nefgato the reality and the quest for

the common good.

The situated state will therefore orient its acteaway from achieving political consensus
on procedures towards seeking a compromise onathiermt of the common good. This
implies a number of questions that are seldom dais¢he literature such as the relevant
scope and content of the situation in relatiorheodommon good. How is the situation to
be described? What do we need to know and howvedimd out? How can each person
develop the capabilities to act for the common goHdw can the state be present in the
situation alongside the actors to help them rathan substitute itself for them in
concretely achieving the common good? What aretmtours of a deliberative process
that democratically constitutes the public alonghviimplementing social inquiry creating
common knowledge within that public. We will limourselves to this last point in the
next section.

3.2. Deliberative democracy and practical knowledge

To try and make some headway on this questionydéirst look at how research can be
used in the area of deliberative democracy. Omthae, the seminal works do not offer
much in the way of encouragement. In the wakeawIR and Habermas, research work
has become normative and is usually limited to y8hgl the conditions with which
political procedures must comply in order to ackiev political consensti This has
little to do with the search for objectivity in ¢ettive judgment. Nevertheless, recent
work has focused on observing real situations asidcorporating the virtues of
disagreement. This brings us closer to the isslaanes Bohmaf emphasises that, for
free and equal exchange of arguments (reasongké&place, a deliberative procedure
must satisfy the requirement of equal capabilitesdeliberate or what he called an

“equal capability for public functioning”. More gerally, for social criticism to succeed

13 The work of Joshua Cohen, which is remarkablelienrespects, is a good example of this. See his
contributions in Bohman and Rehg, 1999.
4 Bohman, 1999.
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in a particular area, it must build a “new underdiag” of the economic and social
phenomena that develop within it. In Bohman's viglis new understanding entails
building new collective causes, endowing them widgitimacy and mobilising
communities of influence within civil society alite share that cause and to commit to it.
Samantha Besson and Chantal Motiffiencourage us to abandon the dream of rational
consensus pursued by Rawls and Habermas becassenittainable — and we would
add — too easily manipulated. Trying to achievasemsus by avoiding the substantial
issues or through negotiated accommodation magadandverpower the need to bring the
reasons (or the scope of what can be considersdmrahle) to the attention of the public.
By clarifying the basis of disagreement for thetiggrants, deliberation can, on the
contrary, have the beneficial effect of enrichihgit conceptions and making the process
more informative, consistent and thoughtful. Fes8on, disagreement must be seen as a
creative resource for deliberation. Disagreemesgsdnot rule out the possibility of
partial agreements, for example on which variallesrelevant to the problem or how
some of their aspects should be dealt with; thesipdigy of partial agreements will

become even more visible.

What this works lack, however, is thinking aboutywhn addition to the general
knowledge supplied by the sciences and the expatisen participation in collective
decision-making is irreplaceable. It is possibled aeven necessary to say their
participation is justified by basic principles (thietue of the democratic model itself), but
that is no longer enough. The fundamental reasorsdcial criticism lies in the real

value of the knowledge arising from social practitat citizens possess.

Research on democratic experimentalfsihas grasped the importance of involving
citizens in developing and processing informatioriniplement local policies based on
general macro objectives. It provides convincirgreples of cooperative action in large
American cities such as Chicago where the policeefavorks jointly with concerned

citizens to define local police policy. Teams aet up at the local level to identify and

15 Besson, 2003; Mouffe, 2000.
18 sabel, 1994; Sabel, 1996 ; Dorf and Sabel, 1997.
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solve problems. Residents are invited to take ipatte process of delineation as well as
formulate strategies and assess the results. TdwreC (in this case, Chicago’s
Community Policing Evaluation Consortium) is in oij@ of collecting, sharing

articulating and later disseminating the experierfce other words, the practical

knowledge) revealed by these local efforts at gabsolving (Sabel and Dorf, 1997: 76-
80).

In so doing, democratic experimentalism calls igteestion the strict separation and
established hierarchy between scientific knowledgegended to develop general
categories) and practical knowledge (reduced tdoted level and consequently assumed
to be prone to erroneous judgments) that we fiad ekample, in Habermas’ two-track
approach to deliberative democrdéyFor Habermas, practical knowledge is the driving
force in the informal debates of civil society drelps generate new topics, but it is up to
the formal institutional sphere (to which the sbsigiences belong) to develop adequate
knowledge for political decision-making. Our arg$ysuggests, on the contrary, that the
political technologies of governance flourish, psety by keeping these two paths
separate. While civil societies (at the nationatl &U levels) remain the locus for
highlighting the issues and mediating them, theyadso prey to serious manipulation. It
is not enough to have the strategic and politiogpsrt of civil and social society. One
must also put into question the process by whiahwkedge is provided to the civil and
social society. In a way or another, the civil aswatial society should become true
producers of that knowledge, and not only consum&h® how to produce will be

addressed in the next paragraph.

The strength of democratic experimentalism liestsnconviction that a community is
capable of defining the issues and the criteriatheir assessment through the forms of
local democracy as well as the procedures to foilownplementing and adjusting the
solutions. But its weak point — which ends up aighiing its strength because it fails to
prevent the manipulation of participatory democraag to try and justify state action by

combining participatory democracy with market efficcy. Such an approach is

" Habermas, 1996a; for a Bohman critique, 199678.€t seq..
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comprehensible in an Anglo-Saxon context, but itfases increased performance with
progress towards achieving the common gods Sabel and Dorf, 1997:26-28,
indicate, it reduces institutions to procedureteafning by monitoringi.e. a conception
very similar to the rational governance used byBheopean Union. The collective view
of the problem to be solved is limited to sharinfpimation (without realising that the
constitution of cognitive frameworks is at issuejlhe citizen is immediately too
optimistically considered an “expert on communifg”l (op. cit: 76), which overlooks
the very difficult problem of transforming practidenowledge into general knowledge.
The federal level is conceived as providing indiats and their local authorities the
information they have gathered along with benchimarland performance assessment
techniques. It remains in control of the “techfii@spects of the process. As a result,
such research remains under the spell of the OMCfaifs to grasp its strategies for
instrumentalising collective initiative and autonphi The qualitative change implied by
the leap from company management to state actioever really analysed.

3.3. Situated deliberation according to Sen: constting the objectivity of judgment

One must say that Sen’s approach goes furtherttigaprevious works in breaking away
from the standard characterisation of deliberatidwcording to the logic of his model
for public action, in order to assess the possibdiof each person, it is necessary to
identify and construct the variables that deschilseor her state (the “focal features”, to
use Sen’s concept). It means that common knowlduge to be constructed by
combining the use of general categories (or rudas) the relevant singular aspects of the

situation.

18 Joerges, 2006 (p. 272 et seq.) notes that denmerqierimentalism “proposes to use qualities isher
in the economic sphere to establish the critetiavftat good governance should achieve” and thus
embraces in a deceptively mild form the legacyhefstrong state recommended by ordo-liberalisrhis T
model of governance in which bureaucrats and es@athange best practices runs the risk of “prargoti
executive authority and diminishing the virtuesdlefmocratic accountability of leaders, the ruleasf bnd
its judicial control”

¥ Trubek and Mosher 2003 is a caricature in thipees The authors consider as an evident fact (i.e
immediately derived from data on employment andnpieyment) that the governments set themselves
the task in 1997 of improving the employment situatwithout even examining the strategic, and
therefore political, reasons that drove them totpistissue at the top of their agenda.
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Indeed, there is no a priori reason why the “teryitof justice” that proves to be relevant
for person A should have exactly the same scopzharacteristics as that of person B.
The variables of action (the focal features) fajiveen problem differ in the situations of
A and B; or A is better than B at a particular flimeing but is less capable with regard to
another. The list of relevant functionings — tteose that may require public action — can
vary between the situations of A and B. For exanphadequate revenue must be
corrected in the case of A, whereas for B (a womidh young children who wants to
work), characteristics such as lack of day caremaoee important than revenue. The
level at which the situation must be defined, adl a® its scope — in other words, the
level at which the relevant cognitive categoriesehto be constructed and the nature of
those categories— will depend on the problem. khegg the configuration of the
situation under review usually calls for joint irepientation of a variety of resources
ranging from the most general (monetary allocati@mitiements) to the most concrete
and case-specific (for instance the particular @oinand length of training). How these
resources should be combined can only be decid#ukisituation, based on its specific
features. As a result, a territory of justicehaligh centred on the person, is not
inherently individual. Its social scope and saoailk vary depending on the problem and
cannot be determined a priori from the outsidestdad, the scope and scale of such
deliberative and cognitive territories must emedgeamically from society itself, with a

diversity of possible contents and configuratioapehding of the issue at stake.

Sen approaches deliberation at the most generel, leamely, society considered as a
whole and makes an original contribution to it.islhot up to theoreticians to define the
list of valuable functionings through exterior knedge, but rather society itself through
democratic deliberation. From an ethical standpdia is convinced that any community
must choose and specify by itself the functioningsonsiders valuable, for this is the
only way to be relatively sure that their specificas will be adapted to the type and
degree of its economic and social developm&ntndeed, Sen reveals here a genuine
aspiration for a situated state. In line with tevelopments in Part I, we can conclude

that what is at stake here is not prior deliberattwer which norm is the right one (a

20 35en, 2004
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conception based on a hypothetical ontologiglirality of norms), but deliberation
suited to an adequate grasp of the social reaitgofception based on the observation of
a variety of situations from the viewpoint of the scope ofahilities). Empirical
diversity should be understood as the outcome aofptomises between the operating
methods and resources of normative and politicaletso It must be the starting point
for action, not the normative models. The fact resmahat Sen did not pose the problem
of deliberation at the concrete level of the lifedd (e monde vécun French).
However he began to raise the essential and mibisuttiproblem of reaching collective
agreement on which facts adequately account farslity. The question is this: how is it
possible through a process of political deliberatio arrive at arobjective judgment
regarding the concrete reality of things and pes8or®Objective because it is recognised
by everyone as just, in the twofold sense of rigid fair, and as a result leads to good
actions. If such objectivity is attained, conflidser normative foundations are reduced
to discursive, self-interested justifications thahnot withstand — without bad faith — the
test of evidence arising from the process of esfaiblg the facts. For, in this case,
objectivity is not produced a priori by the teclogies used for governance; it has
become common knowledge as the outcome of a detiogmcess that has been
developed as far as it can possibly go. In a deaeycit is perfectly legitimate to refuse
to consider the political implications of the knegtje about the social, even the common
knowledge, but denying its truth-value carries witthe danger of being excluded from

the deliberative process and destroying the criggibif one’s own claims.

3.4. Construction of common knowledge and delibératprocedures in the
Capability Approach

In the socio-political context emerging today, partinder the influence of the

construction of the European Union, in which geheedegories are instrumentalised,
social criticism is faced with the need to test #ndence presented by political
authorities for the ethical and democratic quadityheir actions. This need is appearing
at various levels with regard to various collectpreblems.
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James Bohmdn to come back to him, has taken a particular @stein how to go about
guaranteeing that deliberative procedures give what might call — in a situated state
approach — equal consideration to the participaritge has therefore transposed the
concept of capability to this problem. Indeed,réhare significant inequalities among
participants in terms of their political power, theale and quality of the resources they
are able (or ready) to provide, their practical wiezlge about the problem to be solved
and their ability to formulate their ideas adeglyateDeliberative procedure must be
designed in such a way as to ensure that eachrpeasobe heard and understood by the
others. Any idea or resource, no matter how inB@amt it may appear at first glance,
could turn out to be decisive in finding a justfeefive solution. Bohman argues in
favour of state neutrality towards the interestadips and even for its intervention to
neutralise any inequalities in their capability deliberate. However, in our view he
neglects certain consequences of the previous stigmy especially the priority that
should be given to establishing common knowledgerder to constitute a public. If the
constitution of the public is still guided by theasch for political consensus on the
solutions, even after inequalities in deliberatrapabilities have been neutralised, it will
still be over-determined by strategic actions afitinvet result in a genuine commitment

to the common good.

Collectively constituting knowledge that can beseal against what the authorities say
and do implies bringing out into the public spharal debate what, in a certain sense
without realising it, the potential public of augtionalreadyknows from its practice and
experience. But this potential public has yet twognise its truth-value and discover its
implications with regard to how the situation isafigured and what can be done within
it. To use a revised version of Sen’s language, situation presents possibilities for
alternate ways of being and doing that offer thenpse of capabilities for people. The
political challenge is to bring these possibilitieslight, to make them achievable and

ultimately accessible.

% 1n Bohman, 1996, 1999p. cit.
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As the research work on deliberative democracyemaghasised, ideas and their mutual
comprehension arise and progress through discus$om as Sen indirectly points out,
the discussion must be concerned with relevans fadtich allows it as far as possible to
avoid strategic manipulation and strive for objetyi It is aimed not at determining
what should be done, but rather, in order to doetbimg, what do we need to know and
how can we find out it. In other terms, it concethe informational basis of judgment

related to the situation.

If this knowledge is constituted in line with thieagegic logic of the actors involved, the
basis will be empty, for reasons that are easynierstand. The actors grasp reality
through frameworks that are oriented towards thas ehey are pursuing and backed up
by the norms they value. The only information tf@ynat is what they consider relevant
to those ends and values and they leave the ridst aShe meaning they attribute to this
“portion” of reality is linked to what they grasma they deduce from it the course of
action that is in their best interests. Sinceftamework of understanding and the norms
vary from one actor to the next, the portions alitg they see and to which they assign a
strategic meaning may ultimately prove to be quilidferent and without any
overlapping®. If the actors were sincere — but they will rdtey would discover at the
outcome of the process what they put into it atdbeset and be forced to acknowledge

that they do not share the same analytic framewarksterests or norms.

If it is made up of citizens’ opinions (their solled “expertise”) such a basis will be
inconsistent. A different way of proceeding cotssisn turning the combined
construction of a public and of common knowledgéo im process of mediating
competing interests. This means using knowleddlelibg as a vehicle to introduce an
ethic of objectivity into the deliberation. Therpuose of deliberation is not to achieve
consensus but to allow the participants to purdwer tdisagreement, provided it is
expressed within the framework of the common kndgéecreated. If the process can be
successfully completed, the disagreement will foeus use Sen’s terms, 1993 — on the

weight and dominance ranking of the various pieck#formation contained in the

22 Contrary to Rawls’ expectations
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basis. In the terms used by Mouffe, 2000, the gssanill transform the figure of the
enemy into that of an adversary. Finally, insdfer process assigns a general value to
practical, local and individual knowledge it shoutdlude specialists of inquiries on the
social (researchers, lawyers and statisticianseyWwould act as third parties, using their
methodologies to develop questions, categorieshantenclatures, survey methods and a
format for presenting the results. Their role wbble to constitute the table of the
situation in the sense of cognitive representatisnye saw earlier, and present it as both
a mirror and a subject of debate likely to raise #hvareness of the public as a public.
They would focus on bringing out the general knalglke contained in the practical
knowledge of the persons (as well as sharing itraaking it public); they would not act
as experts (delivering their pre-constructed kndg#e to the ignorant), but ago-
betweensfrom the singular to the general. The word “gbAmen” seems more
appropriate here than “translator”, because ibissimply a question of transcribing local
knowledge into already existing general categorieat the same time, such “go-
betweens” would not divest themselves of their aalye constituted knowledge before
encountering the situation, but rather use thatwwkedge in such a way as to create a
bridge with the individuals’ life-worlds. The cdraint of equality capability to
deliberate put forward by Bohman takes on its\alue of ensuring that each person has
an equal chance to move from the particular knogdethat she possesses to general

knowledge.

More broadly, from this point of view, militantsng to be identified with investigators
and knowledge builders, in an unusual kind of itigasion one might call deliberative
inquiry. The format of such an inquiry is modelled onislogical or ethnological
inquiries, but it attempts to provide the latemgngiicance (which transforms its meaning)
of the general implications of practical knowledgéh the status of scientific objectivity.
In this case, scientific methodology is more thaerety heuristic; it becomes ethically
necessary to transpose it to the field of delilbesatiemocracy. For its purpose is to
enable a constituted public to enter into publidibdeation facing the political
authorities, armed with an achievable alternatiesy wf being and doing and supported

by objectively grounded, legitimate knowledge tbatnot be disregarded.
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Without pushing the analogy too far, Stavo-Debawgel Trom, 2004, offer an
enlightening analysis of the social movement tleated the old section of Lyon from
destruction and preserved its cultural heritageterfuture. Their study shows how the
militants succeeded in joining the perceptual elpee of district residents to scientific
knowledge of its historic past (as it was categatignd listed under the forms of
buildings and remarkable architectural or decoealements). The informational basis
changes when the references to the common gooshdtimg from public hygiene and
housing standards toward historical patrimony aedtdge. In the key moment (the
cognitive moment) of their deliberative inquiry [@ee our notion), the militants became
“go-betweens” when they illuminated — in the steense — what was hidden beneath the
filth of the old buildings during an evening visit the site that was open to the public.
More generally, a great deal of study is being teydoday to that cognitive moment
that enables practical experience in a situationaimbine with the general precepts of
economic development. There is a whole spectrumapgroacheéd ranging from
manipulating local knowledge through indicator-ltheganagement (as in the European

OMC) to ethnological surveys focused on giving &&do the people concerned.

The “democratic” advantages of deliberative incgriare revealed in the results we
would expect. Common knowledge constructed thradggiberation is not a mere sum
of sentiments, opinions or subjective, empiricalegsments, nor is it a diktat out of the
blue. It organises and weighs; it creates thesfactd thus provides an incentive, in
certain configurations, to reformulate the issuad ahoose other ways to solve the
problems. It gives the weight of truth for critimg the “facts” rationally fabricated by

authorities in search of justification. It gradyadds something to the deliberation that

was not there in the beginning.

For some, if not for everyone, accepting factsteésiaed deliberatively may prove to be
demanding. While confirming many initial judgmeritse inquiry might show that some

of these assessments are groundless. On thelathdr it could reveal significant new

3 ¢f., for example, Engel and Salomon, 2002; Enget/sson and van Zee, 2003.
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facts that must be taken into account. It maydaome, under pain of being excluded
from the deliberative process (or of realising thaice is no longer being heard), to
redefine their analysis of the situation as welttssr demands. But it will do so in an
authentic way, not merely in the mode of rhetoridtategic justification. For, the
outcome of such inquiry is to formulate an agreenmn the facts to be taken into
account in describing reality in all its diversityConsequently, it will not eliminate
contradictions or antagonisms. But it reformuldtesm as sets of arguments that may be
disapproved by some participants but are nevesbaladerstood by everyone because
they stem from the same accepted knowledge baafsen social criticism focuses on
introducing new categories and cognitive variablesl makes the objectivity of
knowledge the basis for action, it can introduce mata to the description of the facts
(the second form of political representation) thdt support those whose voices were
not represented until then in the political procgke first form of representation). Even
if their demands do not succeed at the outset (isecthey are given insufficient weight
in the subsequent decision-making process) at teagtwill be heard and no one will be
able to deny their existence or their legitimadyhe social process and collective action

keep alive the possibilities to have the last word.
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