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Methodology for approximating national normative acts

Abstract Résumé

There is a need for a methodology to meeting the legal approximation requirements set up by a Partnership and Co-operation Agreement (PCA). The present research work aims at providing a methodology avoiding inconsistencies appearing when (1) Performing a selection of provisions from different origins (Provision shopping), (2) Revamping a non-compliant existing normative act, (3) Approximating to a Standard practice, (4) Taking ownership of an existing incomplete normative act, or [START_REF][END_REF] Filling a hierarchised list of issues (Template).

The selected methodology asks for involving two bodies: (a) a Co-ordinator at Government level, and (b) a Submitting body in charge of preparing the draft normative act.

Est ressenti le besoin d'une méthodologie pour satisfaire aux exigences d'un Accord de Partenariat et de Coopération (APC) en matière d'approximation législative. La présente recherche propose une méthodologie évitant les incohérences apparaissant lors (1) d'une Sélection de dispositions provenant de différentes origines, (2) d'une Mise à niveau à partir d'un texte normatif non approximé, (3) d'une Approximation à partir de pratiques constatées, (4) de la Nationalisation d'un texte normatif incomplet, ou [START_REF][END_REF] de la complétion d'une liste hiérarchisée de sujets à traiter (Squelette). La méthodologie sélectionnée implique deux organismes : (1) Un Organisme de coordination au niveau du Gouvernement, et (b) un Organisme chargé de la rédaction du projet d'acte normatif.

Foreword

According to a PCA -Partnership and Co-operation Agreement, approximating a national normative act to a European normative act is implementing all of the necessary national normative acts and their subordinate rules in order to reach the results foreseen by the European law. If this definition does not ask for comments, its reduction to practice is not easy.

The following research paper proposes a methodology providing with national normative acts meeting the PCA requirements. The aim is explaining how to write a set of national normative acts within a limited period of time, usually with the technical assistance of experts. Jurisprudence cannot be accepted as a means for approximating national normative acts to European normative acts because there are not enough cases referred to Courts in developing economies, Jurisprudence can be reverted to its former state (lack of legal security), and because technical assistance cannot be provided to Courts. Thus, the proposed methodology asks for involving two bodies:

1. The Co-ordinator, which is to be a central state administrative authority (usually at Government level) of a given country (hereinafter referred to as "the Country") that has committed itself when signing a PCA, and which is responsible for transposing the relevant European normative acts according to the PCA. 2. The Submitting body, which is a Ministry or any other body in charge of preparing a specific draft normative act meeting the requirements of the PCA. It is a subcontractor of the Co-ordinator. A third group of bodies and people is the so-called "interested parties". They should not be neglected in the legal approximation process since they mostly suffer of legal inconsistencies, of technical flaws, and of the excessive burdens put on them by inappropriate normative acts. Approximating normative acts is a very demanding undertaking involving highly trained staff knowledgeable in legal issues, understanding Western European languages like English, French, and German, and showing good writing skills in the national official languages. Foreign technical assistance may be necessary. The Submitting body should also select the less expensive implementation meeting the PCA requirements. Solutions adopted by industrialised countries may prove unaffordable for developing countries. It is the duty of the Co-ordinator to check whether a less expensive solution is known and is workable in the Country. It should be kept in mind that national bodies often consider that expensive schemes are a proof of their international standing. It is worth noticing that there is no publication (whatever its name) explaining how compatibility, approximation, or harmonisation of European law should be performed by a third country. It is left to experts to elaborate methodologies meeting their needs. It seems that only Slovakia published a methodology for legal approximation. The Research work proceeds as follows. Figure 1 presents the four steps that are to be developed when undertaking a legal approximation.

Since the user of the present publication is usually not a specialist of European law, it was deemed necessary to accustom him/her with the main sources of European law (Part one, page 7), while the basic rules for approximating normative acts are set in Part two (page 16). The third Part proposes a series of steps to be undertaken to efficiently perform a legal approximation. It may be said that Part two is provision (object) -oriented, while Part three (page 22) is performance (process)oriented. The series of tasks to be performed by the Submitting body ends up with a final reporting of the Submitting body to the Co-ordinator that briefed it to approximate a national normative act to a European normative act (Part four,page 41).The final reporting is usually put down in a cover letter including a selfassessment of the achieved degree of compliance by the Submitting body.

PART ONE Introductory provisions

The introductory provisions will define the grounds on which the approximation of normative acts, eg laws, regulations, etc., is based. Please note that approximating normative acts means that both the provisions of the normative acts and the normative acts themselves are to be consistently approximated.

Purpose of the methodology for the approximation of normative acts

A purpose of the present methodology for the approximation of national normative acts is to lay down rules for the process of legal approximation with a view of drafting and adopting legislation that will become a functional part of the national legal system of the Country, and be compatible with, approximated to, or harmonized with the relevant normative acts of the European Communities and/or of the European Union (European law). Another purpose of the present methodology is to assess the potential quality of national normative acts that have been prepared for meeting the requirements of compatibility, approximation, or harmonisation set up by any international agreement similar to the PCA.

When signing a PCA -Partnership and Co-operation Agreement establishing a partnership between the European Communities and their Member States, on one hand, and the Country, on the other hand, the Country has committed itself to make its national law compatible with, approximated to, or harmonized with the relevant European normative acts.

Since most of the Republics of the former USSR have signed a PCA (as it may be seen Table 1), they will enjoy a common modern legal environment making easier their access to the WTO after performing the requested approximation.

Other agreements meeting specific issues have been signed by the European Union with other countries (eg SAA -Stabilisation and Association Agreement, ENP -European Neighbourhood Policy, etc.). They also include provisions relative to legal approximation.

Scope

The present methodology for legal approximation is setting out the basic rules and methods of approximation, and is giving explanations concerning the compatibility clause with the European law.

In line with PCA, the present methodology understands that national legislative drafters belonging to the Submitting body should refer solely to European law and to all of the relevant European law. This includes both Primary and Secondary law. The only exception is when the European law itself is subordinated to an international treaty.

A difference is made between the rules to be applied when writing a provision and the methodology giving the series of steps to be undertaken for approximating a national normative act to a European normative act. PCA do not provide with rules for quality assessment. Assessing whether the approximation process is successful is within the scope of the said series of steps.

The present methodology is to be applied after drafting the legislative framework of the subject matter. Approximation is not just selecting a subject matter, identifying the relevant European normative acts that are to be approximated, and drafting the wished national normative acts. Before all, successful approximation needs designing a framework that should fit into the national legal system and accept the approximated national normative acts. This framework makes possible the simultaneous approximation of a set of normative acts pertaining to related subject matters.

For example, technical regulation has two major components, namely the product or process characteristics, and the administrative procedures. The latter require that a regulatory authority be identified besides means for providing the evidence that the products meet the stated technical requirements. This service is provided by independent third party laboratories and certification bodies that should be technically competent… The number of national normative acts may be disputable.

Compliance degrees

The PCA is using a specific vocabulary defining three degrees of compliance:

(1) Compatibility:

Two normative acts are compatible when the provisions of one normative act do not exclude any provision of the other.

The two normative acts are of equal standing.

(2) Approximation:

A normative act is approximated to another normative act when the first one is modified to become the closer possible to the second one. The aim is the elaboration of a common set of requirements.

The second act is of higher standing than the first act.

(3) Harmonisation:

Harmonisation, ie a common rule, is the ultimate goal of approximation. Harmonisation may be regarded as the drawing up of common or identical rules by different authorities like the EU, the EU Member states, and the foreign countries who committed themselves to a PCA.

Where harmonisation is considered feasible, it is generally understood being a better tool than compatibility or approximation. Harmonisation is a "maximal" option which is not always practicable, for example because of its potentially high cost.

Harmonised normative acts are sharing the same basic concepts mainly through using the same wording (or an accurate translation).

This vocabulary is not defined as such in the PCA. However, the use of three different words in the same agreement means that they do not refer to the same process. The definitions given above are common understanding inferred from the PCA itself.

However, this vocabulary is exceptional and usually the wording "approximation" is used without specifically referring to one of the three PCA degrees of compliance.

Vocabulary used in relation with the present methodology

For the purposes of the present methodology:

(1) European law (acquis communautaire) means: a) normative acts of the European Communities, b) normative acts of the European Union, and c) non-normative acts that made it possible to attain the requirements of the PCA.

(2) Member State means a Member State of both the European Communities and the European Union.

(3) Normative act means a legal provision of normative nature, issued by a competent body; normative acts can have the form of legally binding acts.

(4) Reception of laws means a process aimed at transposing the legal system, a part thereof and/or legal culture of another State, Union, etc., into the legal system of the Country.

Reception of the European law takes the form of legal approximation.

(5) Approximation is the process of drafting and adopting normative acts and creating conditions for their proper application with a view to the gradual attainment of harmonising the national normative acts of the Country with the European law.

The approximation of law has the following forms: b) The second column collects provisions of the national normative act proposed by the Submitting body. These provisions should be approximated to (ie "derived from") the relevant European normative acts.

a)
c) The third and last column is reserved for comments. These comments may be an assessment of the approximation. In this case, the usual heading of the third column is "degree of compliance".

Figure 2 shows the three column headings of a standard concordance table. The underlying arrow indicates that a concordance table should be read from left to right.

Main sources of European law

The acquis is a system of legal rules adopted by the bodies of the European Communities on the basis of authority conferred on them from the bodies of Member (2) The law of the European Union is a system of legal rules adopted under the Treaty on the European Union governing the issues relating to common foreign and security policy and to police and judicial co-operation in criminal matters. The law of the European Union is constituted by the following sources of law:

a) Primary law: The Treaty on the European Union (Maastrich, 1992 and its revisions, Amsterdam, Nice).

b) Secondary law:

1. General Guideline or principle is a normative act governing the issues related to common foreign and security policy, including defence-related matters.

Common Strategy

i. is a normative act governing important common interests of Member States and defining the objectives, duration and means that shall be made available by the European Union and Member States.

ii. has the form of a recommendation and is implemented mainly through the adoption of joint actions and common positions.

3. Joint Action is a normative act adopted to address specific situations in the field of common foreign and security policy where operational action by the European Union is deemed to be required. They shall lay down their objectives, scope, the means to be made available to the Union, if necessary their duration, and the conditions for their implementation.

4. Common Position is a normative act governing issues of common foreign and security policy which defines the approach of the Union to a particular matter of a geographical or thematic nature.

5. Decision is a normative act issued on the basis of general guidelines providing for the issues of common foreign and security policy.

6. Decision is a normative act, which provides for issues relating to police and judicial co-operation in criminal matters, excluding issues relating to the alignment of normative acts of Member States in this area.

7. Common Position is a normative act governing issues related to police and judicial co-operation in criminal matters, which defines the approach of the European Union to a particular matter.

8. Framework Decision is a normative act which is legally binding upon each Member State for which it is intended as to the result to be achieved, but shall leave to the national authorities the choice of the form and methods. It shall not entail direct effect. c) General legal rule is the rule of conduct arising from the provisions of the Treaty on the European Union (such as the principle of the rule of law, principles laid down in the European Convention for the Protection of Human Rights and Fundamental Freedoms, etc.), as well as the rule of conduct adopted in the form of an established procedure or decision of legal nature which presupposes a long period of usage and the conviction about legally binding character. d) Treaty-based source is an international treaty (such as convention, agree-ment…) that individual Member States are required to adopt within the prescribed time limit in accordance with their respective constitutional requirements (eg the Schengen acquis), and measures for its implementation.

(3) Normative acts belonging to the secondary law of the European Union have the same characteristics as normative acts of the secondary law of the European Communities only where this is provided in the Treaty on the European Union or where the Court of Justice (assisted since 2004 by a lower Court, the Court of First Instance) issued a decision to this effect.

Some data

(1) It may be interesting to know that around 100 directives are passed every year. This number is of the same order of magnitude as the number of laws passed in a mediumsized country. In addition, 60 regulations are passed every year.

Today, approximately 5,200 regulations are in force while 1,250 directives are operative.

Accordingly, the PCA commitment of approximating the relevant EU normative acts for selected issues (usually 20 to 25 as it may be seen for example at Annex 1, page 46) can be fulfilled within five to eight years, since the political pressure to become a EU Member State does not exist.

(2) Every regulation and directive is caught into the cross-fire of some 15,000 lobbyists and 1,600 accredited journalists, all of them operating in Brussels. 2,600 interest groups have an office in Brussels. This shows that regulations and directives are thoroughly discussed by all of the interested parties that are aware of the goals of the European Commission that makes public every year its annual action plan, and every five years a strategic action plan.

(3) For information, the French legal system dividing normative acts into two kindslaws passed by the Parliament and by-laws promulgated by Ministries -entails that only one third of the directive are harmonised by laws while two-thirds are harmonized by by-laws (subordinate legislation).

Referring to a European normative act

(1) The Submitting body shall use the following wording to make accurate reference to the normative act: "normative act of the European Council/Council No. XXXX/YY/ABCD (XXXX representing the serial No. of the normative act, YY the year of adoption of the normative act and ABCD abbreviation of the Treaty) of … on/concerning … (full name of the normative act).

(2) When making reference to the Treaty on European Union, the Submitting body shall use the following wording: "Article … of the Treaty on European Union."

(3) When making exact reference to a decision of the Court of Justice of the European Communities, the Submitting body shall use the following wording: "decision of the Court of Justice of the European Communities No. XX/YY (XX representing serial number of the decision and YY year of decision) in the case of … (case name) and the year of publication of decision, name of the digest of court decisions (European Court Review) and the page on which the relevant decision was published".
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( c) To optionally consider the legal systems of Member States from the perspective of approximation of their laws, as well as administrative infrastructure and application of laws in these countries.

(2) The approximation shall concentrate primarily on normative acts governing the areas where approximation is required under the PCA.

(3) The Submitting body shall prepare, as a matter of priority, draft normative acts that are designated in the PCA (For example, in the case of the Republic of Tajikistan, please refer to article 40 of the PCA, and to Annex 1, page 46). ( 4) The Submitting body shall examine the wording of the legislation published in the Collection of Laws of the Country to ascertain whether the degree of its compliance is the same as it was in the draft.

If the draft normative act does not reach the required degree of compliance, the Submitting body shall continue in its approximation (eg through proposing its amendment, supplementing or annulment) until the required degree of compliance is attained.

5)

Where the provisions of this methodology impose obligations on the Submitting body, they are to be construed as applying to the Co-ordinator within the meaning of provisions on co-ordination (Please, refer to Co-ordination with other normative acts, page 18).

Adaptation of a regulation or decision

(1) The adaptation of a regulation or a decision shall consist in adapting valid national normative acts of the Country to the requirements of the PCA.

The adaptation of a regulation or a decision is the only case where a unique European normative act is not to be approximated by a Member State. It may be suitable to take "as is" the regulation or the decision in the national legal system to harmonising the national normative act with the relevant European regulation or decision. It may be said that there is no approximation of the regulation or decision but a mere transcription where the national normative act is a "carbon copy" of the European normative act.

(2) When adapting a regulation or a decision, the Submitting body shall first identify the corresponding provisions of the national normative acts and examine the degree of their compliance with the provisions of the European regulation or decision.

The Submitting body shall also make comparison with other related national normative acts.

Based on this examination, the Submitting body shall identify the national normative acts that need to be adopted, amended, supplemented or abolished to reach full compliance with the relevant European regulation or decision.

Adaptation of a single European regulation or decision may involve several national normative acts.

For avoiding inconsistencies between normative acts and their subordinate legislation, the Submitting body shall submit legislative proposals on both the normative act and its subordinate implementing regulations even if their entry into effect is expected at a later date.

Transposition of directives

(1) Transposition of directives shall take place exclusively by means of generally binding national normative acts. Contrarily to European regulations and decisions, which usually ask for harmonisation, directives are only asking for drafting national normative acts that are transposed from the directives.

(2) The Submitting body shall be obliged to enact, as a matter of priority, general principles provided for in a directive in the form of a national normative act.

(3) When transposing a directive, the Submitting body shall proceed in conformity with the Common provisions described above (please, refer to page 15). Transposing a directive may require several national normative acts.

The Submitting body shall, as a matter of priority, transpose the directive in a single national normative act if the object of the directive is not provided for in any of the existing national normative acts. If a directive is transposed by means of a national normative act and a corresponding subordinate implementing normative act, the Submitting body shall submit both legislative proposals at the same time, including cases where the implementing regulation is scheduled to enter into force at a later date.

(4) The Submitting body shall have the right to transpose ("to copy") the normative text (as opposed to the Preamble and the Recitals) of a directive or part thereof in its entirety provided that: a) The normative text of the directive represents an independent and integral part of the normative act, b) No normative act provides for the issue in question, and c) This will not interfere with the national legal system.

(5) Two deviations from the provisions of a directive may occur in its transposition: a) Deviation from the terminology used in the directive (hereinafter referred to as "terminological deviation").

The Submitting body shall use this deviation if it leads to adopting a terminologically accurate, linguistically and stylistically correct normative act conforming to the rules of orthography of the official national language, except where such deviation could result in changing the substantive content. b) Deviation from the content of the provisions of a directive (hereinafter referred to as "substantive deviation").

The Submitting body shall use this deviation only if it is allowed under a provision of the directive itself. (6) The Preamble of a directive, which specifies the legal source for the adoption of the directive, shall not be transposed into the national normative act. For example, the Preamble may be read "Having regard to the Treaty…., Having regard to…, Acting in compliance with…".

In the event of a substantive deviation based on primary law of the European Communities, the Submitting body shall examine the source of law specified in the preamble of the directive in order to ascertain whether and under what conditions a substantive deviation is possible.

(7) Recitals (Whereas) provide the background that lead to the directive. It means that implementing the directive should make obsolete the Recitals. It is generally accepted that they have no independent legal value but this may be disputed because the difference with the provisions of the directive is that Recitals are not promissory. Accordingly, they do not need to appear in the national normative act transposing a directive. However, in case of litigation, the Courts can take them into consideration to ascertain the intention when drafting certain provisions. No particular importance should be attached to the order in which they appear, which is the same as in the directive and does not imply any hierarchy.

(8) In the event of minimum approximation, where the substantive deviation consists in the introduction of a more stringent national normative act, this normative act applies to both national and foreign goods, people, capital and services, unless the provisions of the directive imply otherwise.

(9) When transposing a directive, the Submitting body shall always check: a) Whether the directive is not intended to regulate relations only among Member States, b) Whether the provisions of the directive are not contrary to the provisions of international treaties binding upon the Country.

(10) The Submitting body may deviate from the provisions of the directive also on political, economic or social grounds, or on the ground of deviation being conditional on the conclusion of a treaty between the Country and the European Union and/or its Member States. [START_REF]Co-ordination with other normative acts…………………………………………[END_REF] The Submitting body must justify any substantive deviation and specify it in the cover letter provided when delivering the draft national normative act to the Coordinator (Please, refer to Part four, Cover letter of draft normative acts, page 41. The Submitting body shall also specify the deviation in the compatibility clause and in the "Comment" column of the concordance table (Please, refer to Figure 2, page 10). [START_REF]Approximation of decisions (rulings) of the Court of Justice……………[END_REF] The Submitting body shall duly transpose the directive in terms of form, content and time. The Submitting body shall act in conformity with any decision of the Court of Justice and make sure that the interests of the Country are not endangered and that the rights and legitimate interests of natural or legal persons are not prejudiced. ( 13) Should the provisions of valid normative acts be in conflict with the provisions of a directive adopted at a later date, the Submitting body shall be obliged to propose an amendment or annulment of conflicting provisions within the applicable time limit with effect from the date of entry into force of the PCA.

Co-ordination with other normative acts

(1) The Submitting body shall co-ordinate the draft national normative act, in particular, with normative acts of secondary European law.

(2) The Submitting body shall co-ordinate draft normative acts and the existing national normative acts belonging to the national legal system. If necessary, the existing normative acts should be modified.

Typically, co-ordination is necessary if the draft national normative act is subordinated to an existing national normative act of higher level. For example, in some countries, the Criminal Code is subordinated to the Constitution, but is of higher level than usual normative acts. A provision of a draft national normative act may include a penalty while the Criminal Code does not present a mirror provision. If only the Criminal Code may provide with penalties, Judges are not to apply the new provision.

(3) The Submitting body shall present changes of or amendments to an existing national normative act as a separate normative act. So-called "omnibus laws" modifying several national normative acts should be prohibited.

Approximation of decisions (rulings) of the Court of Justice

(1) The Submitting body shall take account of the decisions (rulings) of the Court of Justice and, in approximating these decisions (rulings), shall recognise the fact that the Court of Justice is not bound in its decision-making by its previous decisions.

Where the Court of Justice makes two decisions (rulings) on the same issue that differ from or are contrary to one another, the Submitting body shall consider only the decision that was published later.

(2) If the national normative act has been approximated with a European normative act that the Court of Justice subsequently declared to be invalid (eg non-applicable), the Submitting body shall, where necessary, propose a change or annulment of that national normative act.

(3) If an omission prevented approximating the national normative act to the relevant European normative act, the Submitting body shall be required, as of the date of entry into force of the PCA, to submit a draft of the omitted national normative act.

It should also propose to amend or supplement any existing national normative act within the meaning of the decision (ruling) of the Court of Justice, immediately after the Court of Justice has issued a decision on this matter under the founding treaties.

(4) In the event of improper approximation of a national normative act to a European normative act, the Submitting body shall be obliged, as from the date of entry into force of the PCA, to submit a draft of the omitted national normative act.

It should also propose to amend or supplement any existing national normative act within the meaning of the decision (ruling) of the Court of Justice, immediately after the Court of Justice has issued a decision on this matter under the founding treaties.

Minimizing approximation consequences

A special attention should be paid to avoiding asking for tasks that are difficult to be performed in a developing country, at least because these tasks require trained staff, who are not available. A task may only be well performed when it repeatedly occurs during a given period of time, eg every week, month, etc. If this is not the case, the efficiency of the staff may be low, and the risk of mistakes dramatically increases. Moreover, no self-training occurs.

National bodies often consider that sophisticated national normative acts are a proof of the level of development of the Country. They neglect the necessary consistency of the legal system with the level of development. A typical example is with the substantive examination process of patent applications where the Country sees less than one application per week (Please, refer to several of the developing countries of the CIS).

Accordingly:

(1) The national normative act should minimize both the tasks of the administration and the administrative burden put on the users.

(2) Approximation should be performed in a way that minimizes: a. The Government spending, including recurrent spending, and/or b. The cost for the users.

PART THREE Organising the tasks

Approximating national normative acts to European normative acts implies very demanding tasks for all of the parties involved. These tasks should be carefully planned and monitored. The two main actors are the Co-ordinator and the Submitting body while the interested parties are only called in for providing with a critical advice because treaties signed with the European Union and/or its Member States do not provide with a commitment to seek comment on draft national normative acts (please refer to Annex 3, page 49).

Accordingly, a series of steps may be proposed for approximating normative acts.

Co-ordinator and Submitting bodies

(1) The Co-ordinator shall be responsible for transposing European normative acts in their entirety, using adequate forms and methods, while meeting requirements of the PCA.

(2) The Co-ordinator shall organise the drafting of national normative acts, in particular, by proposing submitting bodies and providing them with a brief.

The Submitting bodies must, where necessary, co-operate with the Co-ordinator.

(3) The Submitting bodies shall be responsible for preparing and submitting draft national normative acts to the Co-ordinator, and for preparing concordance tables in respect of the normative act concerned. Accordingly, Submitting bodies shall liaise with the interested parties and obtain third party assessment of the draft national normative acts.

(4) The Co-ordinator should circulate draft national normative acts and their cover letter because the Submitting body, which has provided a self-assessment on the draft national normative acts it prepared, should not be able to interfere with a third party assessment.

(5) The Submitting body is a sub-contractor of the Co-ordinator, which shall monitor the whole approximation process.

What is a brief?

A brief is an official document sent by the Co-ordinator to the Submitting body and giving to the latter the responsibility to drafting a series of national normative acts that will become functional part of the national legal system.

Should a brief be made public?

It is questionable whether a brief should be made public.

In a democracy, the brief should be made public because there is no reason to hide a law making process. Moreover, the latter process involves the interested parties that should come to a consensus on both the necessity of a new national normative act and its contents. It means that the brief should also be commented by the interested parties.

Making public a law making process implies often press conferences that should be considered as a means to make more visible the tasks and achievements of the Government.

Figure 4 shows that the decision of making public a brief is a political issue left to the Government that should have informed all of the players. For example, a Government may prefer to communicate on some selected issues while not on others.

Figure 4

Information flow during a law making process

The brief specifies the expected characteristics of the requested national normative act

Usually a brief sent to the Submitting body by the Co-ordinator is:

1. Giving a provisory name to the requested national normative act. The name should make clear the subject matter. 2. Stating that the national normative act should be approximated to the relevant European normative act according to the PCA commitments of the Country (and not to any loosely defined international best practice).

Government

Co-ordinator

Submitting body

Interested parties Media 3. Listing the main issues that are to be considered when drafting the requested national normative act. 4. Specifying the expected degree of compliance of the requested national normative act with the European law, ie whether compatibility, approximation, or harmonisation are to be reached. 5. Indicating the foreseen level (eg law, by-law…) of the requested national normative act within the national legal system and whether the subordinated legislation (eg implementing regulation) should be prepared and submitted together with the requested national normative act.

Preparing simultaneously the normative acts and of their subordinated legislation usually increases their consistency but may be more difficult to manage because the aims are different: superior normative acts are aiming at approximating a national normative act to the relevant European law, while their subordinate legislation is targeting practical implementation. 6. Informing about its communication policy in relation with the requested national normative act. 7. Providing with a tentative list of interested parties and of entities that should be involved in the circulation process of the requested national normative act 8. Providing for its own upgrading, including if the interested parties provided relevant comments. 9. Setting a deadline for delivering the requested draft national normative act and its cover letter to the Co-ordinator. 10. Organising a follow-up of the tasks performed by the Submitting body.

In other words, the brief is providing terms of reference (ToR) to the Submitting body. They will also be used by the Co-ordinator for monitoring the Submitting body. Since monitoring will be mainly undertaken through assessing the veracity of the selfassessment of the compliance of the approximated draft normative act, it is recommended to keep the tables ascertaining the degree of compliance.

A series of steps for performing an approximation

According to the present methodology, four stages are necessary for approximating a national normative act to the relevant European normative act. It comes: a) Assembling a task force. b) Confirming the brief. c) Approximating the national normative act to the relevant European normative act. d) Delivering the draft national normative act with a self-assessment and a third party assessment.

Stage a) is relative to assembling a task force for undertaking the approximation work. It means that the Submitting body is to be selected taking into account the skills of its staff and preliminary version of the brief.

Stage b) is devising an adequate wording for the brief, which may be modified to meeting the comments of the interested parties, and to taking into account the economic consequences of approximating a given national normative act to the relevant European normative act.

Stage c) is pertaining to approximating the national normative act to the relevant European normative act.

Stage d) is relative to delivering the requested draft national normative act to the Coordinator. The delivered draft national normative act is self-assessed by the Submitting body for is compliance with the brief (and with the PCA commitments). A third party assessment is made possible if the draft national normative act is circulated. However, in some Countries, the interested parties are not invited to comment. However, the rules on normative act drafting may ask for consulting the "Interested authorities", ie Ministries, State Bodies and Organisations… but no representatives of enterprises or consumers.

The four stages can be divided into steps in order to provide with a workable methodology. It comes: a) Assembling a task force 1. The Co-ordinator is preparing a preliminary draft brief.

2. The Co-ordinator is Identifying the Submitting body.

3. The Submitting body is discussing the preliminary draft brief with the Co-ordinator and the interested parties. 4. The Co-ordinator is modifying the preliminary draft brief (if suitable) to meeting observations of the Submitting body and of the interested parties. 5. The Submitting body is suggesting the Co-ordinator to allow recourse to national or foreign technical assistance (if suitable).

b) Confirming the brief 6. The Submitting body (with the technical assistance of national or foreign experts if suitable) is identifying the relevant sources of law. 7. The Submitting body (with the technical assistance of national or foreign experts if suitable) is selecting the relevant issues. 8. The Submitting body (with the technical assistance of national or foreign experts if suitable) is estimating the cost for the economy of the Country of an approximation according to the PCA commitments and to the degree of compliance requested by the brief. 9. The Submitting body is informing the Co-ordinator of the cost to the economy of the Country involved by the approximation according to the level of compliance requested in the brief. 10. The Co-ordinator is confirming or amending the brief (if suitable). c) Approximating the national normative act to the relevant European normative act 11. The Submitting body (with the technical assistance of national or foreign experts if suitable) is choosing a drafting technique. 12. The Submitting body (with the technical assistance of national or foreign experts if suitable) is drafting the approximated national normative act according to the relevant drafting technique selected by the said Submitting body.

d) Delivering the draft national normative act with a self-assessment and a third party assessment 13. The Submitting body is assessing (self-assessment) whether the draft national normative act is meeting the degree of compliance required by the brief. 14. The Submitting body is preparing the cover letter . 15. The Submitting body is submitting cover letter and draft national normative act to the Co-ordinator. 16. The Co-ordinator is circulating the draft national normative act among the interested parties. 17. Interested parties are providing their comments on the draft national normative act and its cover letter. 18. The Co-ordinator is providing a revised brief to the Submitting body for taking into account the relevant comments of the interested parties (if suitable). 19. The Submitting body is selecting relevant comments of the interested parties and is modifying (if suitable) the requested draft national normative act and its cover letter. 20. The Submitting body is submitting the cover letter and the requested draft national normative act to the Co-ordinator for further action (Parliament, etc).

Communication with the media is not taken into account in the above series of steps. Usually, media are informed when presenting the brief to the interested parties, and when the Submitting body delivers the cover letter and the requested draft national normative act to the Co-ordinator. This aims at developing and implementing national normative acts based on transparency, consensus, and participation of the interested parties.

Assessing the degree of compliance

Compliance is an objective concept relative to performing the approximation process to meeting the PCA commitments of a Country. Assessing a degree of compliance is limited to three grades by the PCA: compatibility (the less demanding grade), approximation, harmonisation (the more demanding grade).

Assessing the degree of compliance of a national normative act with the relevant European normative act is the thirteenth task of the series of tasks to be undertaken when performing a legal approximation. In most of the cases, the Submitting body is self-assessing the degree of compliance it achieved with the approximation process, mainly because there is no third party with trained staff.

It may be efficient to use a four column table (enhanced concordance table). Figure 5 is to be read from left to right. It shows the usual headings. The first column that describes shortly the issues met by the provisions is often used as a title for the said provisions. The second column quotes the relevant sources of law, ie the provisions that are selected, including their origin. The third column shows the corresponding provisions of the national draft normative act, ie the approximated provisions. The fourth column states the degree of compliance between the sources of law and the approximated provisions.

Listing the issues facilitates controlling whether all issues have been considered while quoting the relevant sources of law for a given issue shows whether its meaning has been well appreciated by the Submitting body. Comparing the second column (relevant sources of law) and the third column (approximated national normative act) makes easy a check of the self-assessment of the degree of compliance by the Submitting body.

Such four column table may prove being very useful in relation with reporting to the Co-ordinator (Please, refer to Part four, Cover letter of the draft normative act, page 41).

The brief specifies the degree of compliance to achieve (compatibility, approximation, and harmonisation) for meeting the PCA commitments of a Country. Assessing the degree of compliance after having approximated a national normative act to the relevant European normative act can be performed through comparing each of the provisions of the draft national normative act with the said European normative act.

However, this formal assessment technique may not always provide with a fair view of the achievements of the performed approximation process. A questionnaire may

Issues (Provisions short description)

Relevant sources of law

Approximated national normative act

Degree of compliance

Figure 5 Enhanced concordance table

prove being more efficient for assessing the degree of compliance of the draft national normative act with the relevant European normative act. Such questionnaire achieves a fair assessment of the degree of compliance through a four step process:

1. Identifying the issues to be solved by the approximation process. 2. Checking whether all issues are solved by the provisions of the draft national normative act (Yes/No). 3. Checking the internal consistency of the draft national normative act (Yes/No) 4. Checking whether the draft national normative act is compatible with the national legal system (Yes/No).

Five drafting techniques

Steps 11 and 12 are the key steps in the above series of steps. Then the requested draft national normative act is prepared. The next issue is to identify a suitable technique for drafting the requested draft national normative act. Any drafting technique should not only provide with the foreseen degree of compliance but also with a relevant result at the lowest possible cost. This latter issue should not be underestimated since drafting a normative act has an intrinsic cost that cannot be neglected. The PCA commitment of approximating numerous national normative acts should be met within a limited period of time. Usually, PCA foresee five years for approximating national normative acts to European law. Experience shows that reaching this target may be difficult for CIS countries even if technical assistance is provided. Technical assistance is a scarce resource that implies a capacity and a will to receive it. Moreover, once enacted, the approximated national normative act may have unpleasant economic consequences (Please, refer to Minimizing approximation consequences, page 20).

Five drafting techniques may be identified (Provision shopping, Revamping, Standard practice, Ownership taking, and Template filling) as shown Table 2. All of the five techniques show advantages and drawbacks. The Submitting body is to select the better technique given its skills and the possible assistance of experts. These five drafting techniques are to be inserted in the series of stages necessary for approximating a national normative act to the relevant European normative act. They are included within the third stage as shown Figure 6. The Submitting body is free to select the drafting technique it thinks to be the more efficient given the brief and its environment. As much as possible, this choice is to be made for objective reasons and the reasons themselves should be fully documented to allow an ex post monitoring.

Key step 12 is relative to drafting the requested national normative act, which is made of a series of provisions. If one turns to the central position of the provisions of a national normative act, a cross appears, as shown Figure 7.

a) The horizontal branch of the cross is dealing with compliance: the provision of the requested national normative act is approximated to a/several provision(s) of a European normative act, and the said national provision is to be at least compatible, at best harmonised, with the national legal system. It means that any provision of a national normative act is to be compliant with both the European normative act, ie with the European legal system, and with the national legal system.

b) The vertical branch is dealing with the internal consistency (sometimes referred to as "contextual ambiguity") of the national normative act. It means that its provisions should be consistent with each other.

Since PCAs require approximating national normative acts to relevant European normative acts, the national legal system has to be modified for becoming consistent with 

Figure 7

The central position of a provision the draft national normative acts. Modifying draft national normative acts for safeguarding the consistency of the national legal system can only be accepted if the modified national normative acts are still approximating the relevant European normative acts. If it were not the case, the national legal system should be modified. This shows how far reaching are the changes entailed by a PCA.

Accordingly, the following provision-focussed methodology may be proposed:

1. Drafting a national provision approximating to the relevant European provision.

2. Merging the draft national provisions into a draft national normative act.

3. Checking the vertical consistency (internal consistency) of the draft national normative act for eliminating internal inconsistencies and technical flaws. 4. Solving compatibility issues occurring between the draft national normative act and the national legal system.

Drafting national normative act compliant with the national legal system may be subject to constraints imposed by the hierarchy of legal authority, by the scope of delegated powers, and by the accepted hierarchy.

The lack of compatibility between the draft national normative act and the national legal system is not always discovered when drafting national normative acts. Once the national normative act put into force, Judges have the task to propose a consistent understanding of the national normative act within the framework of the national legal system. Several years may be needed before a case comes before a Court.

It is worth noticing that there is no economy of scale because the approximation work is performed at the provision level and not at the normative act level. If there is no compliance for a provision, the normative act is not compliant.

Provision shopping

Provision shopping is selecting and assembling provisions of different origins. There is no evidence that these provisions taken out of national normative acts of foreign Countries (non-EU Member States) are compliant to the European law. They are often extracted from normative acts of Countries using the same official language as the Country that undertakes an approximation (eg Russian) but without third party compliance check even if the Country has signed a PCA.

This induces a strong risk of inconsistencies because the selected provisions may not be approximated to the European law or based on the same basic concepts. Such inconsistencies are likely to appear where some of the provisions are of European origin, while some others are reflecting other rules like, for example, those of the former USSR.

Provision shopping has its own limits when merging the different provisions, which need to be logically hierarchised and organised within the draft national normative act.

Usually, Submitting bodies using a provision shopping technique for preparing a draft national normative act do not select single provisions but series of foreign provisions that are easier to hierarchise and to organise, and then to merge in a single text. This makes identifying blanks a difficult exercise. Redundancies are also difficult to discover where similar provisions are not using the same vocabulary albeit relative to similar issues.

Some countries favour a dual structure of normative acts. First, a vocabulary is provided, and, second, the rules are given. Inconsistencies are avoided through providing that the vocabulary has only an informative value and that it cannot be used for construing the normative act. This limitation lessens the capability of a vocabulary for avoiding inconsistencies originating in a Provision shopping.

The Provision shopping technique may be performed according to two series of steps according to the position of the approximation step. According to a first solution, the approximation is relative to the whole draft normative act ("Whole Content Approach"); according to a second solution, approximation is relative to each single provision before merging all of them in a single draft normative act ("Single Content Approach").

When the whole draft normative act is considered (first solution "Whole Content Approach"), the Provision shopping technique asks for eight steps:

1. Selecting a set of foreign normative acts that are highly ranked by experts and/or interested parties. 2. Identifying provisions that might be useful in the requested draft national normative act. 3. Pruning the identified provisions. 4. Merging the pruned provisions into a single text. 5. Approximating the single text to the European normative act to obtain the draft national normative act. 6. Cleaning the draft national normative act of its internal inconsistencies and redundancies, and filling up the blanks. 7. Making compatible the draft national normative act with the national legal system. 8. Assessing the degree of compliance of the draft national normative act with the approximated European normative act.

The last step is necessary. It is also a pre-requisite to self-assessing by the Submitting body whether the draft national normative act is meeting the degree of compliance required by the brief (Please, refer to step 12 of the Proposed series of steps, page 26).

At least two issues may be disputable: the meaning of "highly ranked" is purely subjective, and no objective criterion is proposed for identifying provisions.

According to the second solution ("Single Content Approach"), it is proposed that each pruned provision be approximated to its corresponding European provision (ie before step 5, Merging). This early approximating step needs identifying the corresponding European provision before the approximating task is performed. It comes:

1. Selecting a set of foreign normative acts that are highly ranked by experts and/or interested parties. 2. Identifying provisions that are might be useful in the requested draft national normative act. 3. Pruning the identified provisions. 4. Approximating the pruned provisions to the corresponding European provisions 5. Assessing the degree of compliance of the approximated pruned provisions with the said European provisions. 6. Merging the approximated pruned provisions. 7. Cleaning the draft national normative act of its internal inconsistencies and redundancies, and filling up the blanks. 8. Making compatible the draft national normative act with the national legal system. 9. Assessing the degree of compliance of the draft national normative act with the approximated European normative act.

For achieving the same results this technique requests one more step than the previous one. Hence, it does not meet the universal request for succinctness provided by the Ockham's law: "One should not multiply entities beyond necessity -Entia non sunt multiplicanda sine necessitate". The shorter technique should be preferred.

Provision shopping should be prohibited, at least because provisions may be inconsistent with each other without warning. Submitting bodies use this technique when they do not have staff sufficiently trained for being able to deliver high quality work. However, Provision shopping may be useful for benchmarking normative acts competing with another for offering solutions to an issue. This is the case with national normative acts compatible with another within the framework of an international treaty. An example may be provided with normative acts relative to industrial property abiding by the WIPO rules.

Revamping

Revamping is selecting a non-compliant normative act and increasing its degree of compliance through amendments (ie through modifying provisions or parts of provisions).

Accordingly, Revamping is often used where an existing non-compliant normative act is formally kept for political reasons. The aim is avoiding modifying the national legal system through minimizing changes in the national normative acts with the risk of a non-compliance with the European law.

There is a risk of elaborating upgraded provisions that are inconsistent with the remaining non-upgraded provisions. Often eliminating inconsistencies is asking for sev-eral successive upgrades of the national normative act, making the work of the Submitting body a Siphysian task. Finally, the Submitting body may decide to undertake a full rewriting of the whole normative act.

Using the Revamping technique requires undertaking seven steps:

1. Identifying the existing non-compliant national normative act that is to be approximated to a European normative act. 2. Identifying the issues that are not compliant. 3. Identifying the provisions that should be approximated. 4. Approximating said provisions. 5. Cleaning the draft normative act of its internal inconsistencies and redundancies, and filling up the blanks. 6. Making compatible the draft national normative act with the national legal system. 7. Assessing the degree of compliance of the draft national normative act with the approximated European normative act.

The Revamping technique presents at least two drawbacks because it is inverting the approximation process and asking for identifying an existing normative act.

a) Inverting the approximation process is debatable. The Revamping technique makes a non-compliant provision compliant with the burden of making consistent provisions of a same normative act. A more robust methodology would be starting with a relevant provision of the European normative act, consistent with all of the other provisions of the latter normative act, and to draft the provision to be inserted into the national normative act.

b) Identifying an existing normative act seems easy. However, very often several national normative acts cover (if not conflicting) the same issue. Once the national normative act selected, the second step asks assessing issues in relation with the corresponding European normative act. It means assessing whether the issue will be at least compatible, at best harmonised, with the national legal system. After modifying a provision, it should also be checked whether the internal consistency of the national normative act is kept. It is worth noticing that the upgrading work is substantially less than with the Provision shopping technique.

The Revamping technique is efficient if the national normative act is close to the European normative act.

Standard practice technique

The Standard practice technique is derived from the search for a reference text following international best practices. In the case of a PCA, this is not relevant because there is a commitment to approximate national normative acts to European normative acts.

However, a parent technique may be proposed if the specificities of the European law sources are taken into account.

European law sources may be divided into two groups: normative acts that are directly applicable and normative acts that need being transposed in the national legal system of each of the Member States. It means that in the first case there is only one normative act (one regulation, one decision), while there are as many national normative acts for each directive as there are Member States. There is little freedom for differences between the national normative acts but they do exist.

The PCA asks for approximating national normative acts to the relevant European normative acts. Accordingly, if the European normative act is a directive, the draft national normative act acquires the same standing as the normative acts of Members States.

The seven main steps of the Standard practice technique are:

1. Collecting the normative acts passed by the Member States to meeting the requirements of the European law. 2. Merging the normative acts with the aim of getting a single new normative act establishing a standard practice for meeting the requirements of the European law. 3. Preparing a standard normative act corresponding to the identified standard practice. 4. Cleaning the standard normative act of its internal consistencies and redundancies, and filling up the blanks. 5. Approximating the existing national normative act to the standard normative act. 6. Making compatible the draft national normative act with the national legal system. 7. Assessing the degree of compliance of the draft national normative act with the European normative act.

This technique seems easy to implement although its second step needs writing a standard normative act with all the usual risks implied by this kind of undertaking. Approximating the national normative act to the standard normative act is mainly bringing the risk of a non-compliance of the national normative act with the national legal system.

The risk of technical flaws should not be underestimated because merging national normative acts close to each other is apparently easy to perform by non-trained staff.

The Standard practice technique cannot be accepted if the collected normative acts are not belonging to the same system. For example, the author's right / copyright dispute between Europe and the USA makes impossible writing a standard normative act approximating to both the European and the US practice.

Ownership taking

The Ownership taking technique is mainly used when an existing foreign normative act is deemed compatible and is readily available but is unusable as a national normative act because some provisions are failing. Such foreign normative act may be a European regulation or an international agreement that pertains only to substantive law, and hence that cannot be implemented without relevant national procedural rules. The existing foreign normative act needs to be made consistent within the national legal system through supplementing the necessary provisions. The Submitting body takes ownership of the foreign normative act when supplementing the failing provisions.

An example of foreign normative act that need national provisions to be integrated into a national legal system is with the WIPO agreements that need to be signed and implemented within the national legal systems according the PCA commitments (Please refer to article 39 and annex IV of the PCA signed by the Republic of Tajikistan, page 48).

Figure 8 The two categories of provisions of the Ownership taking technique

The approximated national normative act presents two different categories of provisions. As shown Figure 8, approximated provisions have their origin in the existing foreign normative act, while the other provisions are making the approximated provisions compatible with the national legal system. The Ownership taking technique takes "as is" the provisions of the foreign normative act.

In the best case, the Ownership taking technique allows to putting down a national normative act that is harmonised with (and not only approximated to) the existing foreign normative act, while other provisions are harmonised with (and not only approximated to) the national legal system. These latter provisions may often be copied from a similar national normative act. It may also be necessary to revamp these provisions when there are no convenient similar national normative acts. Accordingly, the risk is in the consistency of the two categories of provisions, each of them harmonised with different sources of law. If the inconsistency of the two categories of provisions cannot be reduced, it means that the commitments of the Country having signed a PCA lead to modifying the provisions having their source in the national legal system, with the risk of being forced to modify the national legal system.

The Ownership taking technique requires seven steps:

1. Identifying the relevant existing foreign normative act (and its subordinate implementing regulations if suitable). 2. Identifying the issues that are to be ruled by national normative acts (because irrelevant at international level or with the European system). 3. Writing the national provisions corresponding to said issues. 4. Merging said national provisions with the foreign normative act for obtaining a draft national normative act. 5. Cleaning the draft national normative act of its inconsistencies and redundancies, and filling up the blanks. to the European law may be a powerful tool for improving a national legal system when using the Template filling technique.

The Template filling technique allows dispatching the work between several task groups working independently from each other.

Drafting an approximated national normative act according to the template filling technique asks for four steps:

1. The Submitting body and the interested parties are identifying issues, 2. The Submitting body is arranging issues in order to built up a template, 3. The Submitting body is identifying the relevant sources of law for each issue of the template, 4. The Submitting body is filling up the template, ie proposing provisions (with the degree of compliance requested in the brief sent by the Co-ordinator to the Submitting body) for each issue of the template.

The first step of the Template filling technique may be uneasy to perform since European directives do not always provide with concepts but only with the targets that are to be reached by the passed national normative act according to the PCA commitments of the Country. European normative acts are issued from negotiations between the Commission, the Member States, the Parliament, and the interested parties. a consensus can be obtained on the aims of a normative act, while the underlying concepts remain specific to the national legal systems of each Member State. This means that a list of "Do and don't do" may be put down, leading to complex and detailed normative acts to the point of unintelligibility, and seldom containing any reference to the underlying concepts, like often the case with English normative acts.

Figure 10 shows part of a template. The figure is relative to two chapters of a normative act pertaining to industrial designs (hence two headings): "Effect of the design right" and "Invalidity or refusal of registration of a registered design". The short descriptions of the issues corresponding to provisions are grouped in chapters with their specific headings. Each short leads to a single provision. There is no provision without a short description because the subject of the provision cannot be identified. Accordingly, there is no provision immediately following a chapter heading.

Moreover, preparing a template involves splitting the subject matter into chapters (categories) and provisions (subcategories). A rational split follows four rules:

1. Chapters are mutually exclusive, 2. Provisions are mutually exclusive, 3. When combines provisions must equal the whole normative act, 4. The division must be based on one consistently applied principle.

A technique for checking the effectiveness of a template is to prepare a flowchart, which is simply a schematic diagram of the national normative act to be drafted by the Submitting body. Doing a flowchart: -Provides the drafter with the underlying logic of the requested normative act.

PART FOUR Cover letter of the draft national normative act

The Submitting body is to deliver the draft national normative act to the Co-ordinator according to the brief issued by the latter. A cover letter (final reporting) is to be drafted by the Submitting body to inform both the Co-ordinator and the interested parties of the result achieved when drafting the requested national normative act.

Why is there a need for cover letter?

A cover letter is a means for the Submitting body to report on the correlation between the brief issued by the Co-ordinator and the normative act it produced. It is a self assessment of the normative act produced by the Submitting body. It is very unusual that a brief entrust an independent body with a third party assessment.

The cover letter shall be kept to a minimal length. They should be read without effort by many people. The language should be made as simple as possible in order to be understandable by a layman.

Title of the draft normative act

The title of a normative act is providing with the standard means for retrieving it in a data base. Accordingly, the title should indicate the nature of the normative act (law, by-law, etc), and give a short description of its content.

The Submitting body shall adapt the title with regard to the type of the national normative act, which is to meet the PCA requirements. For example, it should refer to the national normative act to which it is subordinated, and, if accepted by the national legal system, to the European normative act to which it is approximated.

Contents of the cover letter

(1) The Submitting body shall specify the entity that has initiated the approximation.

(2) The Submitting body shall propose the administrative body that might draft the implementing rules, if necessary and if not specified in the brief, and if not prepared by the Submitting body itself.

(3) The Submitting body shall state whether the draft national normative act constitutes a priority under the PCA and shall refer to the specific article of the PCA.

(4) The Submitting body shall present obligations arising from the PCA. It may be useful to present short Policy Papers explaining both to the Co-ordinator and the interested parties the objectives of the draft national normative act. This is recommended when new concepts are introduced.

(5) The Submitting body shall specify the sources of law taken into consideration, ie European primary law, European secondary law, decisions of the European Court of Justice, general legal principles, and treaty sources.

It shall also give brief characteristics of the relevant sources of law including information as to where their translation in an official national language, if any, can be found.

The Submitting body shall also specify the timetable for implementing the approximated normative act consisting, in particular, in the identification of the following points:

a) Preparation of proposals of legislative changes related to the implementation, where necessary.

b) Establishing a body responsible for the implementation, where necessary. c) Consultations that may have been held with other Governmental bodies and NGOs and interested parties affected by implementation (such as big companies, importers and exporters or environmental organisations, etc.).

d) Preparation of administrative instructions and procedures for competent bodies, where the implementation requires it.

e) Creating adequate material and staffing conditions, unless such data have already been given in the clause on financial, economic, environmental and employment implications.

f) Information concerning practical implementation of the proposed normative act (informing the public on obligations arising from its implementation, provision of relevant documents, certificates, notifying other states on the attained state of implementation, etc.). ( 6) The Submitting body shall describe the selected drafting technique and the encountered (potential) risks.

(7) The Submitting body shall specify the degree of compliance of the requested draft national normative act with the relevant European normative act.

The Submitting body shall give the grounds for declaring non-compliance, and the date by which it is to be eliminated.

The Submitting body shall also specify any possible future non-compliance with the European normative act, and its grounds.

(8) The Submitting body shall state that the draft national normative act underwent a check for possible lack of internal consistency, for semantic ambiguity (word misuse), and for syntactic ambiguity (uncertainty in the order in which words appear and how they are punctuated).

(9) The Submitting body shall state whether the draft of the national normative act has been prepared with the involvement of local or foreign legal experts, whether the interested parties have made comments on the draft, and what these comments are. This is necessary because foreign expertise is never innocent.

(10) The costs of implementing the requested level of compliance should be estimated and the choices made in the national normative act should be discussed.

Checks to be performed by the Co-ordinator

In principle the Co-ordinator is not to perform any check since neither his staff has got the necessary technical skills (the technically skilled staff is with the Submitting body) nor there is any reason to believe that the submitting body did not carry out the tasks requested by the brief.

Since the Co-ordinator is the only entity possessing an overview of the approximation work undertaken by the different Submitting bodies, it should identify any overlap with other draft national normative acts. A special attention should be given to avoiding "gold plating" (Please refer to page 11). Where a specific condition is to be introduced, it should be duly stated in the cover letter.

Another task entrusted to the Co-ordinator is checking that the brief could not have asked for a more comprehensive work of the Submitting body working on PCA approximation. For example, a brief is requesting a Submitting body to approximate an existing national normative act to the relevant European normative act. In principle no other task is foreseen including any change in the duties of the Submitting body. A more comprehensive work might be designing a new administrative organization meeting "soft" requirements like improving the chain of command, governance, or avoiding conflicts of interest.

What should be published?

Publishing means making known to the public by any means, including electronic or paper versions.

Draft national normative acts are to be submitted to the Parliament for making them enforceable. Members of the Parliament have to be (fully) informed about the acts they may approve. Moreover, informing the interested parties about a draft normative act to be passed by the Parliament offers the opportunity to lobby the Parliament. This is the last opportunity to get a third party assessment before passing the national normative act. In a democracy, the media should also be informed.

It is suggested to publish at least:

1. A cover letter explaining why a new or an amended national normative act is required, 2. The draft national normative act(s) and its (their) subordinate legislation, if relevant, and 3. The relevant European law that is to be approximated although it may imply a substantive translation work.

When should interested parties be called in?

In many countries, drafts normative acts are prepared by a sole Submitting body (Ministry, Agency, etc) without a brief issued by a Co-ordinator, and without systematically consulting the interested parties or other stakeholders, including other government departments. Draft normative acts are sometimes circulated among the interested parties before being submitted to the Parliament but comments are done in isolation.

There is no process for ensuring that all of the interested parties or stakeholders are called in.

It may be expected that calling in the interested parties and stakeholders at the beginning of the approximation process avoids both representing priorities that are not those of the Country, and imposing important costs on certain sectors of the business or of the civil society. The areas of the national legal system subject to approximation may be given by the PCA. For example, according to Article 40 of the PCA signed by the Republic of Tajikistan, the approximation of national normative acts to the European law shall extend to the following areas in particular: 2. To this end the Parties shall seek to cooperate in technical assistance projects which will:

-Promote appropriate cooperation with organisations and institutions specialised in the fields; -Promote the use of Community technical regulations and the application of European standards and conformity assessment procedures; -Permit the sharing of experience and technical information in the field of quality management.

Annex 3

Commitment to seek comment on draft national normative acts

The two conditions Seeking comments on draft national normative acts means that there is a commitment of the Country and that the draft normative acts are translated into one of the languages commonly used by experts (ie English).

China had to accept such conditions in its Accession Protocol to the WTO (WT/L/432 dated 10 November 2001).

The Chinese exception

China has undertaken a general obligation to seek comment on a broad range of normative acts. Specifically, the WTO Accession Protocol requires China to provide a reasonable period of comment to the appropriate activities on all normative acts pertaining to or affecting trade in goods, services, TRIPS, or the control of foreign exchange before their implantation except where their enforcement might be impeded. Since comments to be sought are not expressly limited to those of WTO Members, any private person or entity is also entitled to provide input. However, only experts belonging to the limited circle of the interested parties are able to comment on draft national normative acts.

In the WTO accession protocol, China committed itself to translate all national normative acts and other measures pertaining to trade into at least one official language of the WTO (English, French, and Spanish) and to make such translations available to WTO Members. This commitment seems to be extremely burdensome to accomplish. It is unlikely to be undertaken for draft normative acts.

International commitments

Treaties signed with the European Union and/or its Member States do not provide with a commitment to seek comment on draft national normative acts.

However, Directive 98/34/EC is laying down a procedure for the provision of information in the field of technical standards and regulations, and Directive 98/48/EC is laying down a procedure for the provision of information in the field of technical standards and regulations.

A WTO Member does not have a general commitment to seek public comment on all of its draft national normative acts. Under existing WTO rules, only in certain specifically defined circumstances is a WTO Member obliged to solicit comments from other Members and from interested parties on its draft national normative acts (Please refer to TBT Agreement -Technical Barriers to Trade Agreement).

  Figure 6 Inserting the drafting technique within the third stage of the approximating process

  on banking and other financial services 4. Company accounts and taxes 5. Intellectual property 6. Protection of workers at the workplace 7. Rules of competition, including any related issues and practices affecting trade 8. Public procurement 9. Protection of health and life of humans, animals, and plants 10. The environment 11. Consumer protection 12. Indirect taxation 13. Technical rules and standards 14. Nuclear laws and regulations 15. Transport and electronic communications A detailed description of the commitments of the EU and its Member States, and of Tajikistan is given in further articles. For example, article 45 of the PCA pertains to Public procurement. It reads: Article 45: Public procurement The Parties shall cooperate to develop conditions for open and competitive award of contracts for goods and services, in particular through calls for tenders. Article 46 pertains to standardisation. It reads: Article 46: Cooperation in the field of standards and conformity assessments 1. Cooperation between the Parties shall promote alignment with internationally agreed criteria, principles and guidelines in the field of metrology, stan-dards and conformity assessment, to facilitate progress towards mutual recognition in the field of conformity assessment, and to improve the quality of Tajik products.
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Table 1 List of the PCA signed by the European Union

 1 

	Country	Date of coming into force
	Armenia	1 July 1999
	Azerbaijan	1 July 1999
	Belarus	Signed in March 1995 but not yet in force
	Georgia	1 July 1999
	Kazakhstan	1 July 1999
	Kyrgyzstan	1 July 1999
	Moldova	1 July 1999
	Mongolia	1 March 1993 (Trade and Co-operation Agreement)
	Uzbekistan	1 July 1999
	Russian Federation 1 December 1997
	Tajikistan	Signed 11 October 2004 but not yet in force, Interim Agreement
	Turkmenistan	Signed 25 May 1998 but not yet in force, Interim agreement
	Ukraine	1 March 1998

(Source : http://europa.eu.int/comm/external_relations/ceeca/pca)

(ruling) of the Court of Justice of the European Communities is

  States of the European Communities by common will of these Member States. It is a sui generis legal system whose norms are binding both for Member States and natural persons and legal entities in these States.

	ii. The proceedings on declaring a normative act void under the
		founding treaties,
	The distinction between European Community law and European Union law is that iii. The proceedings on non-compliance with obligations arising
	based on the Treaty structure of the European Union. Acquis refers to the total body from founding treaties,
	of normative acts accumulated so far. iv. The proceedings on non-applicability of regulations under the
		founding treaties,
	(1) The law of the European Communities is constituted by the following sources of v. The proceedings concerning non-fulfilment of obligations arising
	law:	from the Statute of the European Investment Bank, or
	a) Primary law are the "founding treaties": vi. The proceedings concerning non-fulfilment of obligations arising
	from the Treaty establishing the European Community and the 1. The Treaty of Paris, establishing the European Coal and Steel Community ( entered into force in 1952 and expired in 2002). Statute of the European System of Central Banks.
	2. The Treaty establishing the European Atomic Energy Community vii. Interlocutory decisions.
	(Euratom). viii. Decision on the merits of the case.
	3. The Treaty establishing the European Economic Community (EEC) 6. General legal rule is the rule of conduct arising from the provisions of
	entered into force in 1958 (When the term "Treaty of Rome" is used, the founding treaties or from the case law of the Court of Justice of the
	only the EEC Treaty is meant). European Communities (such as the principle of legal certainty, principle
	of proportionality or non-discrimination principle), as well as the rule of b) Secondary law: conduct having the form of established procedures or decisions of legal
	1. Regulation is a legally binding act issued either by the European Parlia-nature which presuppose a long period of usage and conviction about
	ment together with the Council of the European Union, by the Council legally binding character.
	of the European Union or the Commission of the European Communi-7. Treaty-based source of law is an international treaty concluded be-ties (hereinafter referred to as "competent body"), which is legally tween the European Communities and third States, or among Member binding in its entirety and directly applicable in each Member State. Normative acts are also deemed as regulations where, despite their dif-States of the European Communities.
	ferent names (designations), they have the character of regulations in
	terms of their content by decision of the Court of Justice.
	2. Directive is a legally binding act issued by a competent body which is
	binding, as to the results to be achieved, upon each Member State to
	which it is addressed, but shall leave to the national authorities the
	choice of form and methods of its introduction in the national legal sys-
	tem.	
	3. Decision is a legally binding act issued by a competent body which is
	binding in its entirety upon those to whom it is addressed. Normative
	acts are deemed as decisions where, despite their different names (des-
	ignations), they have the character of decisions in terms of their content
	by decision of the Court of Justice.
	4. Recommendation or opinion is a normative act issued by a competent
	body. It is not binding.
	5. Decision a decision on merits issued in:
	i. The proceedings on preliminary rulings under the founding trea-
		ties,

  , general principles of the law of the European Communities, general principles of the law of the European Union, treaty-based sources of law of the European Communities and/or treaty-based sources of law of the European Union, b) To take account, as appropriate, of the proposals to amend European law, draft European law, and draft European normative acts, insofar as the Submitting body has the knowledge of such proposals, and

	PART T TWO O
	Basic c rule es
	for ap pprox xima ating	norm mativ ve ac cts
	his second p part intend	s to describ be in depth	the basic r	ules applied d when app proxima-
	ng national	normative		acts. It is " "provision o oriented", ie e directed t to comparin ng provi-
	ons of a na ational norm mative act w with those	of the rele	vant Europ pean norma tive act.
	he case of		several Eur ropean nor rmative act s (Regulatio ons and De ecisions, Di rectives,
	ecisions (ru ulings) of th he Court of	Justice of t the Europea an Commun nities) will	be stud-
	d.			
	gure 3 is sh howing that t all of the	different Eu uropean cat tegories of	normative	acts are
	o be approx ximated by y national n normative a acts. Severa al categorie es of EU no ormative
	cts may be m melted dow wn into a na ational norm mative act.
	gure 3			
	etting natio onal norma ative acts ap pproximate ed
					Decisi ons of
					the Co ourt of
					Regulati	ons	Just tice
					& Decisi	ons
					Directives
					Approx ximated n national
					no ormative a acts
	. Commo	n provisio ons
	1 1) With rega ard to lega	l approxim	ation, the b body subm	itting the d draft norma ative act
	sh hall be oblig ged:	
	a) To ta ake account t of primary y law of the e European n Communit ties, primar ry law of
	the Eur ropean Unio on, seconda ary law of th he European n Communi ities, second dary law
	of the	European U Union, decis sions of the e Court of	Justice of t the Europea an Com-

munities

Table 2 Risk involved by the selected drafting technique Name of the technique Main steps of the technique Main risks

 2 

	Provision shopping	Selecting & assembling provisions of different origins, including non EU Member States	Inconsistencies because the provisions may not be based on the same concepts
	Revamping	Selecting an existing non-compliant national normative act & increasing its degree of compliance through amendments	Inconsistency of the amendments with the remaining provisions of the national normative act
	Standard practice	-Selecting normative acts transposed by Member States for identifying a Standard practice -Approximating the national norma-	-Inconsistencies in the Standard normative act -Technical flaws
		tive act to the Standard practice	
	Ownership taking	Selecting an foreign compliant normative act & making it consistent with the national legal system through supplementing the failing provisions	Inconsistency of the existing compliant normative act with the supplemented national provisions
	Template Filling	-Asking interested parties for assistance in identifying issues & building a template -Identifying sources of law -Filling up the template	-No interested parties helping to put down a relevant template -Non relevant template -Technical flaws

Provision of the requested normative act Consistency with previous provisions Harmoni- sing with national legal system Consistency with next provisions Approxima- ting to European normative act

  

and degree of compliance of harmonised national normative acts Provisions of the foreign normative act Harmonised national normative act

  6. Making compatible the draft national normative act with the national legal system. 7. Assessing the degree of compliance of the draft national normative act with the European normative act.

	na ational trea ties) that a	re already c consistent b but that nee ed to be ma ade accepta able by a
	na ational lega	l system.
	O ne of the de erived adva antages of t the ownersh hip taking te echnique is s then with	the con-
	sis stency of th he draft nat	ional norm	ative act as	shown Figu ure 8.
	Fi	gure 9 illust trates the f fact that the e internal co onsistency ( (vertical arr rows) of the e foreign
	no ormative ac ct (eg Europ pean regula	tion or Dec cision, or Int ternational	treaty) is in ntegrally
	tr	ansferred t to the harm monised nat tional norm mative act, w which, in tu urn, become es inter-
	na ally consiste ent. This is	the case b because har rmonising (f full complia ance, horizo ontal ar-
	ro ow) with a r regulation o or a decisio n usually m means copyi ing it as is. T The same c concepts
	ar re used and d an accurat te translatio on is provide ed.
	25 5. Templa ate filling
	Fi	nally, the T Template f iling techni ique is pre paring a te emplate (a	hierarchise ed list of
	iss sues) or ou utline that is s to be fille ed with rele evant provis sions. It me eans that a	prelimi-
	na ary assessm ment of the	relevance a and of the f feasibility is s to be perf formed prio or to ap-
	pr roximating t the nationa al normative e act with th he relevant t European n normative a act.
	Th his techniqu ue can be se elected whe ere interest ted parties	may repres sent their vi ews and
	pr rovide with h a complem mentary ex pertise to t that of the	Submitting g body. The e role of
	th he Submittin ng body is t then limited d. It plays th he mere rol	e of a facilit tator for re aching a
	co onsensus am mong the i	nterested p parties. Thi s facilitator r is also ab	le to provid de them
	w with technica al assistance e.
	Figure 9 Fig gure 10	
	Ex xemple of t Effec desi ct of the ign right emplate Consistency Provision M Inva refu alidity or usal of a	Right co the de onferred by esign right Compliance Decla aration of invalidit ty or refusal	Limitations rights confe the design s of the erred by n right Provision M' Right of prior us respect of th design right se in he t Ground s for invalidity or r refusal Consequences s of
			Consistency reg d esign gistered	d design of regis stration of a	Consistency tion of a desig gn of registrat invalidity
	Provision N emplate fili Te ng is also p preferred w Compliance here the ex xisting natio onal normat Provision N' tive act is f ully out-
	da ated, ie whe ere it is obv vious that a amendment ts imply too o much wor rk. The aim	is maxi-
	m mizing the co ompliance o of the draft t national n ormative ac ct with the The Ownership taking technique may be preferred where there is a need to approxi-European l law. The ris sk is in the absence of f compatibi lity of the d draft nation nal normati ve act with h the na-mate a set of provisions (like presented by European regulations or Decisions, or Inter-tio onal legal sy ystem. It m eans that th he approxim mating proc cess of natio onal norma tive acts
					38

(3) The cost for the economy of the Country occurring both from approximating national normative acts according to the PCA requirements, and from their degree of compliance, should be estimated.

Annexes

(2) Pursuant to the provisions of this Article and of Annex IV, the Republic of Tajikistan shall continue to improve the protection of intellectual, industrial and commercial property rights in order to provide, by the end of the fifth year after the entry into force of this Agreement, a level of protection similar to that existing in the Community, including effective means of enforcing such rights.

(3) By the end of the fifth year after entry into force of this Agreement, the Republic of Tajikistan shall accede to the multilateral conventions on intellectual, industrial and commercial property rights referred to in paragraph 1 of Annex IV to which Member States are parties or which are de facto applied by Member States, according to the relevant provisions contained in these conventions. For implementation of this provision, the Community will provide support wherever possible. 

Annex IV

Annex 4 English-French glossary pertaining to legal approximation

This glossary of key terms in legal approximation was developed to reduce the termilogical confusion frequently encountered in this areas. Over the years, definitions evolved in such a way that they were bristled with faux amis, ambivalence and ambiguity. It had become necessary to clarify and refine the language employed and to give a common basis. Albeit, terminology will continue to evolve alongside changing practices, this glossary is a "state-of-the-art" of key terms used today. [START_REF][END_REF]6,7,8,9,10,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]16,17,19,20,21,22,24,25,[START_REF]Why is there a need[END_REF]27,28,[START_REF]Checks to be made by the Co-ordinator…………………………………………… 43[END_REF]31,32,33,34,35,45,46,51 Armenia,7 Assessment,6,8,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]22,24,25,[START_REF]Why is there a need[END_REF]27,28, 41 Azerbaijan, 7 B Bielarus, 7 Blanks,32,33,34,35,37 Brief,[START_REF][END_REF][START_REF]Co-ordination with other normative acts…………………………………………[END_REF]22,23,24,25,[START_REF]Why is there a need[END_REF]27,[START_REF]What should[END_REF]32,39,41 [START_REF][END_REF]7,8,9,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]20,24,[START_REF]Why is there a need[END_REF]27,28,[START_REF]What should[END_REF]31,32,33,34,35,36,37,38 Compliance (degree of -), 6,9,10,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF][START_REF]Minimizing approximation consequences………………………………………… 21[END_REF]17,18,21,24,25,[START_REF]Why is there a need[END_REF]27,28,[START_REF]Checks to be made by the Co-ordinator…………………………………………… 43[END_REF][START_REF]What should[END_REF]31,32,33,34,35,37,38,39,42,43 Concordance (table),[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]20,22 Conflict of interest,43 Consensus,23,38,39 Consistency,21,28,[START_REF]What should[END_REF]31,34,37,10,17,[START_REF][END_REF][START_REF][END_REF]6,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]17,19,22,23,24,25,[START_REF]Why is there a need[END_REF]27,39,41,43 Cost,9,21,25,29 Country,[START_REF][END_REF]7,8,10,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]17,19,20,21,23,25,[START_REF]Why is there a need[END_REF]27,37,39 Court (of Justice),[START_REF]Approximation of decisions (rulings) of the Court of Justice……………[END_REF][START_REF]Minimizing approximation consequences………………………………………… 21[END_REF][START_REF][END_REF][START_REF] Two | Basic rules for approximating normative acts………………………………… 16 8[END_REF]16,20,21,31,42 Court of First Instance,14 Cover letter,6,19,22,24,[START_REF]Why is there a need[END_REF]41,44 D Decision,[START_REF]Approximation of decisions (rulings) of the Court of Justice……………[END_REF][START_REF][END_REF][START_REF] Two | Basic rules for approximating normative acts………………………………… 16 8[END_REF]17,18,20,21,23,35,38 Development,21 Deviation,18,19 Directive,[START_REF]Approximation of decisions (rulings) of the Court of Justice……………[END_REF]18,19,20,35,49 G Georgia, 7 Glossary, 51 Gold plating, [START_REF]Co-ordination with other normative acts…………………………………………[END_REF]43 Governance,43 H Harmonisation,[START_REF][END_REF]7,18,24,[START_REF]Why is there a need[END_REF]27 Heading,[START_REF]Co-ordination with other normative acts…………………………………………[END_REF]39 I Implementation,[START_REF][END_REF]10,[START_REF][END_REF]42 interested parties,44 Interested parties,[START_REF][END_REF][START_REF][END_REF]22,23,24,25,[START_REF]Why is there a need[END_REF]28,32,33,38,39,41,42,43,49,50 K Kazakhstan, 7 Kyrgyzstan, 7
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The Paper

This paper aims at assisting lawyers -drafters -civil servants working directly on the preparation of national normative acts approximated to foreign normative acts, and official responsible for planning and implementing legislative activity of a Country.