N

HAL

open science

Towards social environmental justice ?

Marie-Claude Desjardins, Antoine Duval, Francesco Francioni, Sophie

Lavallée, Marie-Ange Moreau, Emanuela Orlando, Dominic Roux, Claire
Staath, Benedict S. Wray

» To cite this version:

Marie-Claude Desjardins, Antoine Duval, Francesco Francioni, Sophie Lavallée, Marie-Ange Moreau,

et al.. Towards social environmental justice 7. 2014. halshs-01015851

HAL Id: halshs-01015851
https://shs.hal.science/halshs-01015851

Preprint submitted on 30 Jun 2014

HAL is a multi-disciplinary open access
archive for the deposit and dissemination of sci-
entific research documents, whether they are pub-
lished or not. The documents may come from
teaching and research institutions in France or
abroad, or from public or private research centers.

L’archive ouverte pluridisciplinaire HAL, est
destinée au dépot et a la diffusion de documents
scientifiques de niveau recherche, publiés ou non,
émanant des établissements d’enseignement et de
recherche francais ou étrangers, des laboratoires
publics ou privés.


https://shs.hal.science/halshs-01015851
https://hal.archives-ouvertes.fr

DEPARTMENT OF LAW

EUI Working Papers

LAW 2012/02
DEPARTMENT OF LAW

TOWARDS SOCIAL ENVIRONMENTAL JUSTICE?

Contributors: Marie-Claude Desjardins, Antoine Duval,
Francesco Francioni, Sophie Lavallée, Marie-Ange Moreau, Emanuela

Orlando, Dominic Roux, Claire Staath and Benedict Wray

Antoine Duval and Marie-Ange Moreau (eds.)






EUROPEAN UNIVERSITY INSTITUTE , FLORENCE
DEPARTMENT OF LAW

Towards Social Environmental Justice?

M ARIE -CLAUDE DESJARDINS, ANTOINE DUVAL , FRANCESCO FRANCIONI ,
SOPHIE LAVALLEE , MARIE -ANGE M OREAU, EMANUELA ORLANDO,
DomINIC Roux, CLAIRE STAATH AND BENEDICT WRAY

ANTOINE DUVAL AND MARIE-ANGE M OREAU (EDS.)

EUI Working PaperLAW 2012/0:



This text may be downloaded for personal reseatichgses only. Any additional reproduction for
other purposes, whether in hard copy or electrdgia@quires the consent of the author(s), edsor(

If cited or quoted, reference should be made tduti@ame of the author(s), editor(s), the titlee
working paper or other series, the year, and tidigher.

ISSN 1725-6739

© 2012 Antoine Duval and Marie-Ange Moreau (eds.)

Printed in Italy
European University Institute
Badia Fiesolana
| — 50014 San Domenico di Fiesole (FI)
Italy
www.eui.eu
cadmus.eui.eu



Abstract

This Working Paper is the result of a workshop raglthe European University Institute in November
2010. At the heart of it lies a reflection on thetemtialities of a new legal concepgocial
environmental justiceBuilding on the longstanding tradition of socjastice and the more recent
trend of environmental (or ecological) justice, aim was to discuss how these two different
dimensions of ‘justice’ overlap and could be redlaacin an all-encompassing notion. Moreover, we
discussed the need for such a new concept in d¢ihe d&if the contemporary challenges of climate
change and economic globalisation and focused edlyegn the concept’s added value compared to
the already existing notion of sustainable develepmin addition to that, we explored the practical
value ofsocial environmental justicespecially in the context of legal practice. Tpislication is a
mirror of the different normative approaches (msweial, more environmental, more holistic) one can
adopt in dealing with problems such as climate gbhaand globalization. Finally, it suggests différen
legal paths (Human rights, Private Internationalvl. &uropean Law) that could be taken in order to
address these issues.

Keywords

Sustainable Development, Social Justice, Envirotaherdustice, Ecological Justice, Social
Environmental Justice.
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Social Environmental Justice: From the Concept to Rality

Antoine Duval and Marie-Ange Moreau

The workshop we organized in November 2010 at tbé éhtitled “towards social environmental
justice?” lies at the origin of this working pap&ur aim was to bring together scholars from all
around the world, with different legal backgroundsrivate and public), to discussocial
environmental justicas a (more abstract) concept and as a practicall fegl. Two main questions
were raised: Do we need such a concegbofal environmental justi@eAnd what legal consequences
could it entail?

Social Environmental Justice: Is This Concept Necsary?

First, and foremost, what does this concept stéoidsBuilding on the separate development of the
concepts of Social Justice and Environmental Justi@ proposed to link them into an all-

encompassing onesocial environmental justiceThereafter, it was necessary to clarify how this
concept relates to the existing one of sustaindelelopment. How to differentiate one from the
other? And what added value can sloeial environmental justiceoncept provide?

From Social Justice and Environmental Justice to Social Environmental Justice

Social Justice

As Dominic Roux and Marie-Claude Desjardins thotdygexplained in their contribution, Social
Justice has its roots in the Greek philosophiealition and was later revived by the philosophyhef
enlightenment. But its modern form owes much tol#lgal philosophical appraisal provided by John
Rawls. For Rawls social justice, or justice asrfess, ‘requires that any inequalities must beradifit
citizens, and particularly must benefit those wtith mave the least”’Roux and Desjardins also show
how the concept has found its way into internatidegal material, in soft or hard form, especiaity
the acts of the International Labour Organisatii®J. Indeed, the latest, non-binding, declaration
adopted by the Ninety-Seventh Session of the Iatemmal Labour Conference concerns ‘Social
Justice for a Fair Globalizatioh However, the recent trend towards a deepeningmékinequalities,
especially in the developed world is very worryintndeed, even the International Monetary Fund
(IMF) has called for the reduction of income indifies®. In this time of ‘crises’, social justice is
doubtless a concept that has a widespread paligcahomic and also legal appeal.

L L. Wenar, "John Rawls'The Stanford Encyclopedia of Philosophy (Fall 2@&#8tion), Edward N. Zalta (ed.),
p. 22. URL = http://plato.stanford.edu/archivesZfad8/entries/rawls/.
2|LO Declaration on Social Justice for a Fair Glébation, August 2008.

3 OECD,Divided we stand: why inequality keep risifizecember, 2011.
4 B. Milanovic, More or Less, Finance & Developme®eptember 2011, Volume 48, No 3.
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Environmental Justice

Environmental Justice, or even Ecological Justkc&aphie Lavallée calls it in this working paper, i
mainly a child of the American literature. The temas coined in the 1980s by various authors
Environmental Justice mirrors in the environmengalm the concepts of social Justice developed by
Rawls. For Wenz “issues of environmental justidgeeawhen people want more than they can Have”
Indeed “under these conditions, in which at leastes people must give up at least some of what they
want, a measure of agreement upon principles dfcpuss a practical necessify’Environmental
Justice is therefore also an issue of distribytirgéice, not of economical wealth but of environhaén
goods. There is yet another dimension of envirorialgnstice, which is tightly connected to the
‘justice’ aspect of the concept: procedural envinental justice. This is the understanding adopted,
amongst others, by the Environmental Protectionnagen the U8, calling for the involvement of all
affected parties in the regulatory process.

Social Environmental Justice

What then issocial environmental justi@eA bridge between these two conceptions of justitéact,

as highlighted by Marie-Ange Moreau’s article, akreowledgement of the intertwined character of
social and environmental injustices, exemplifiedhia various cases mentioned by Claire Staath and
Benedict Wray in their paper. Our ambition is torgeeinto the concept ofocial environmental
justice two types of justice which have the tendency tasiaer themselves in isolation from one
another. Indeed, we think that both Social and Emvnental Justice should be regarded as two sides
of the same coin. Many goals involving social jestconsiderations: such as improving the bargaining
power of workers, reducing wage inequality and rirfig strong public services, are also linked with
better environmental standards: less polluting stidess, more public transportation and better gnerg
efficiency. At global level, a redistribution of ah from the rich to the poor could be implemented
for example, through a worldwide carbon tax to éevested into a greening of energy supply and
industries in the developing countries. It is oi@wthat both social and environmental justice gnd

in hand. Hence, a conceptual hybrstcial environmental justicesould be useful to capture, in a
descriptive and normative manner, these issuearadriational or national level.

Sustainable Development vs. Social Environmental Justice

The limits of sustainable development

Many contributors, Emanuela Orlando in particuteaye raised the fact that there is already an all-
encompassing concept: sustainable developmente $wecRio Conference of 1992, it is the leading
conceptual tool used in the framework of internaioenvironmental law. It is supposed to put three
dimensions on an equal footing: the economic d@rat, the environmental sustainability and

social justice. However successful the conceptte®s in public discourse, it has reached its limits
when being confronted with the dangerously growthrgat of climate change as Professor Ben Boer
made clear in his contribution to the workshophds been criticized as insufficiently protective (o

® Peter. S. Wen£nvironmental Justicel 988, New York state University Press; See orEinéronmental Justice movement,
D. Schlossberg, (200Defining Environmental Justice: Theories, Movemeasl Nature Oxford University Press.

®p. S.Wenz, p. 5.

" Ibid

8 “Environmental Justice is the fair treatment aneaningful involvement of all people regardless ader, color, national

origin, or income with respect to the developméanplementation, and enforcement of environmentat|aegulations, and

policies. EPA has this goal for all communities grisons across this Nation. It will be achievee@mvbveryone enjoys the
same degree of protection from environmental aradtindazards and equal access to the decision-makotess to have a
healthy environment in which to live, learn, andrkvbSee: http://www.epa.gov/environmentaljustice/



Social Environmental Justice: From the Concept ¢alRy

corrective) from the point of view of social jugticoy Roux, and ecological justice, by Lavalléee Th
tension between the three poles makes it verycdiffto use it as an operational concept in frdnt o
courts: Should economic development come firstreremvironmental sustainability and social justice
concerns superior?

The normative edge of Social Environmental Justice

In this regard, the concept sbcial environmental justices providing some normative clarity. The
priority in development should be set on the reidacbf social inequality and the achievement of
environmental sustainability at a local, as wellaaglobal level. We consider it a necessary and
prealable condition for economic growth, which should staaigbve it as a normative goal. For, an
economic development achieved at the expense @foemental damages or brutal social inequalities
would be a mere mirage. With this working papett@social environmental justiceoncept we hope

to emphasize the shortcomings of the notion ofasuable development and to draw the discourse
towards the need for a new all-encompassing framewfcsocial environmental justice

Environmental Social Justice: Tackling Challenges Aead

Globalization is seen as an important factor cbotmg to the growth of wage inequality and
unemployment, but also to rising environmental gislClimate change is already causing
environmental hazards threatening the poorest ptpualall around the world. Relying on the concept
of social environmental justideas to be part of the new deal necessary to aitlrese challenges.

Globalization

As described by Moreau, Globalization is generatiyisidered as threatening social justice through
delocalisation and a convergence towards the logggatnon social denominator. Meanwhile it is also
the driver of the risk societya world society where profits are privatized aistks are globalized.
There are few doubts that transnational corporatinake good use of the ‘globalization blackmail’ to
not only force a reduction of social safety netg, ddso to impede environmental protections in orde
to improve their profit margins. This deregulatalynamic has to be countered, and the vacuum left
by the retreat of the state needs to be fifleth order to achieve a balanced globalization eiriv
towardssocial environmental justicd he financial crisis of 2008 will hopefully set axample for the
need to control the forces of the matkeffaced with a neoliberal globalisation, it is tinee ocial
justice and environmental justice advocates to jeamds and to come together for corrective,
distributive and procedural mechanisms that, ataashational level, tackle the externalities of
globalizatior®. Indeed, globalization is a problem but might aigopart of the solution(s). Initiatives
like the global compat} which support the adoption of codes of conduct ttansnational
corporations, are a step in the right directionvéttheless, much more is needed at a global and
national level to rein the economic forces andterearegulatory framework directed at achieving the

9 U. Beck,World Risk SocietyPolity Press, 1999 and more recently U. Baakyld at Risk Cambridge Polity, 2009.

103, Sachs, Globalization’s Government, Project Syatdi 30 September 20011. Available at: http://wpraject-
syndicate.org/commentary/sachs182/English

1, Stiglitz,Freefall: America, free markets, and the sinkingha&f world economyW/.W. norton & Co, 2010.

123, Leinen, “A Global Approach for sustainable gfoy&ocial Europe24 November 2011. Available at: http://www.social
europe.eu/2011/11/a-global-approach-for-sustainrable
growth/?utm_source=feedburner&utm_medium=feed&umgaign=Feed%3A+SEJColumns+%28Social+Europe+Jo
urnal+%C2%BB+Columns%29&utm_content=FaceBook.

13 http://ww.unglobalcompact.org/
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goals of environmental social justiceStaath and Wray are supporting private internatidaw
mechanisms and championing the use of the Aliem Aor as a useful procedural tool to docial
environmental justicén cases of wrongdoings by a TNC. While, Orlangadvocating the use of
human rights, and relying on international and orgl human rights courts to ensusecial
environmental justicén global society. Finally, Francesco Franciorketa a close look at the role
played by international human rights provisionsaim “environmental horizon” and pleads for a
collective and environmental understanding of thiagds.

Climate Change

Climate change stands out as the main environmehtdlenge coming ahead for mankind. Two
presentations of the workshop, by Professor Benr Bwel Spyrydon Drosos where specifically
dedicated to 1. The concerns in terms of environmental justieeiarmense, as the damages caused
by climate change might threaten the life (andstifie) of many people around the globe. It is @so
domain in which environmental justice has mates@diinto legal acts, especially at the internationa
level (with the Kyoto Protocol). But, it also beassocial dimension; the potential consequences of
climate change will most likely fall primarily ormé weakest members of the world society. Those
with the least means will be the first ones to eutff drought, of the rise of commodity prices doe
disruptions in production, or of flooding as prevea in the New Orleans disaster of 2005. In the end
climate change might threaten the survival of madkibut in the short run the concerned ones are
those who lack the financial means or the soci#lsgk adapt or relocate. Here too the environrakent
damage implies dramatic social consequences, thesieneed to tackle this issue also in terms of
social justice, and to guarantee each human beiclgy,or poor, equal protection. Takirgpcial
environmental justiceeriously would imply that those countries whicvé achieved a high level of
economic development (on the credit of the plamet}t be at the forefront of the fight against cliena
change, and therefore should accept to take reffjiidgsor the major investments necessary, home
and abroad, to curb global warming. Hence, thesmisrgent need for a clear endorsemersocial
environmental justicey public authorities and especially by the ldgatitutions.

Guaranteeingsocial environmental justicehould be the primary goal or aim, which underbesi
guides courts and public officials when being confed with cases or regulations involving
environmental or social repercussions. Eventudlig, our view that the normative confusion, crelate
by the concept of sustainable development throtgghalance between economic development, social
justice and environmental sustainability, shouldiercome in favour adocial environmental justice

14 Unfortunately Professor Ben Boer and Spyridon Dragare not able to provide a paper for this volume.



Social Environmental Justice: The Need for a New Gmept

Marie-Ange Moreau

Building the Concept: Some Analytical Starting-Poirts

It is always presumptuous to propose the creati@new concept. This presumption, however, arises
from the need to respond to the “creative forcedauf,” to take up the eloguent expression of
Mireille Delmas-Marty, and forms part of a larggspaal “for a new political imaginatiori”the
objective of which is to take the measure of thefquind transformations that our societies havdylate
undergone. Reflecting these changing paradigms, oemcepts emerge and correlate. With the
multiplication of norms being generated in diffareontexts and at differing levels come new needs,
to which new concepts must respond. In the same, Yee¢ existence of complex interdependencies
requires unfettered methods of analysis.

Prior research on the transformation of norms adbcial and environmental dimensions presents a
number of different interests. However, this is tied time to merely juxtapose research on “social
justice” and “environmental justice,” even thoughcls juxtaposition would have the merit of
highlighting the idea of justice in both the socadd environmental domains within the context of
current societal transformations. The aim of thégper is rather to attempt to discern, through an
examination of the transformations which have oemiin styles of regulation, a conceptual basis of
analysis which could justify the mobilisation ofwmeinnovative, or atypical legal weapons to fight
new social inequalities which are linked to thergfes in the environment.

This project is based on the hypothesis that dukgdransformation of actors, powers and normes, th
current conceptual approach should be revisitegh fifte perspective of social environmental justice.
In order to move forward step-by-step, it is usefubegin first of all by examining the benefits of
pursuing this conceptual approach, before considéts normative consequences.

The Benefits of a Conceptual Approach Centred on Sl Environmental Justice

Developing a concept of “social environmental jestimay not seem particularly necessary since we
already have at our disposal another large congbigh brings together the social and environmental
dimensions: that of sustainable development. Alifiouthis remains a key concept in our
understanding of environmental issues, it is nagles too vague to allow a real translation of its
content within social justiceer se However, if we examine the links which exist beén the social
and environmental dimensions, we realise that iintdeed a social justice goal which should be
considered further, despite the autonomous devedapthese two areas of law have undergone. This
leads us, finally, to define and specify the eletmavhich demonstrate the benefits and pertinence of
the proposed idea.

1 Translation by Benedict Wray
2 «Les forces imaginantes du droit »
3 M. Delmas-Marty, E.Morin, R. Passet, R. Petrella/iferet, Pour un imaginaire politique Fayar, 2010
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I nadequaciesin the Concept of Sustainable Devel opment

The concept of sustainable development has praggegseatly since the Rio Declaration on
Environment and Development, although its origas Ifurther back with the Commission created by
the General Assembly of the United Nations in 1888 in the Bruntland report of 1987The right

to development must be fulfilled so as to equitablget developmental and environmental needs of
present and future generations,” stated the Riddbet@on in 1992. This single aim is therefore not
only to generate economic expansion but to creqtdilerium, taking account both the social and
environmental dimensions. As J. M. Arbour and Szdllée have written, ‘[i]t is a development which
must satisfy essential needs, those being houfsing,and health. It is a development which attempts
to master demographic expansion, which says tedhbéhern countries that it is neither desirable nor
even possible to adopt the same method of consomas the industrialised nations, who must in turn
renounce ways of life which outstrip the ecologigassibilities of the planet’.

Sustainable development was inserted into the yefahmsterdam in 1997 as a general objective,
then in the European Strategy for Sustainable Dgweént in 2001. It is also mentioned several times
in international treaties, including even the prbbmof the Marrakesh Accord which gave birth to the
WTO. Above all, it was invoked by the Internatior@burt of Justice in 1997 in th@abcikovo-
Nagymaros projectase. The vice-president of the Court, in his sspaopinion, considered that
sustainable development was more than a mereitd@as rather a normative principle forming part
of modern international lawthereby opening the door to future developmenisally, sustainable
development was the object of an international emgent in 2002 following the Johannesburg
summit.

This international recognition enables us to dragether the social, environmental and economic
dimensions. The issues at stake in the strugglmstgaoverty and the protection of social groupd an
communities must, from a long term perspectivetalzen into account on the same level as economic
efficiency and protection of the environment. Iistivay, the concept allows us to reconcile economic
development, protection of the environment andadgastice. ‘The substitutability of these aspects
will depend, in a large part, upon the conditiomsvgiling in each case,” writes the OECD in its
Program for Sustainable Development 1998 — 200p)yademonstrating that the overarching idea is
reconciliation, albeit for the present lacking dimed method. In addition, one might question what
constitutes the actual content of this conceptciviwvas founded upon a momentary compromise that
can give no guarantee of respect for the valuesoaial justice. ‘The concept of sustainable
development is a complex and rather vague categbich serves in part as an ideology and in part as
an operational concept, but in a manner lackinggour for a large number of actors who represent
divergent interests,” wrote one autffoA large part of the scholarship therefore criisisthe
vagueness of the concept of sustainable developamehthe difficulty, by reason of its lack of ctsri

in identifying its real legal implications.

This task is made even more difficult due to ifatiee success in having integrated itself intoesal/
different legal domains. For example, sustainabketbpment was inserted in the Treaty of Lisbon as
an objective of the European Union in article 3-Tlhe Nice Charter had already included sustainable
development as one of the Union’s overriding pphes in article 37 which proclaimed ‘a high level
of protection of the environment and the improvemants quality must form part of Union policy-
making’.” However, at the European level, the place of theeé pillars’ is rather less cleinor does

4 K. Barkenstein, « Les origines du concept de dé@pEment durable », 2005, vol. Bevue juridique de I'environnement
289

5 J-M Arbour et S. Lavallé®roit international de I'environnemenY. Blais et Bruylant, 2006

€ J-G Valillancourt, « Penser et concrétiser le déysément durable Ecodécisionyol . 15 2005, p. 24-é¢

" M. Prieur, « Protection de I'environnement » ,LinBurguorgue Larsen (edJraité établissant une Constitution pour
I'Europe, La charte des droits fondamentatixll, 2005 Bruylant , p. 484-493

8J. ScottEnvironemental Protection,European Law and Goverear®.P.U. 2009
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it seem that the new methods of governance cuyrantlogue offer a clear method for integrating the
social and environmental dimensions, and even tlesspossibility of incorporating social justice
within efficiency based environmental protectioncimenisms.

In the context of designing the new EU StrategySostainable Development for 2005 — 2010, seven
objectives were identified. Two were general (clena&hange and the preservation of natural
resources) but essentially oriented towards quesd energy policy, agriculture and fishing. Areth
two were highly specific (transport and consumpti@nd the remaining three concerned the social
sphere: public health, social inclusion and thétfiggainst poverty. The inclusion of these lastéhr
objectives has not, however, made the conceptstaisiable development any clearer. This is because
the Community method relies on a number of differ@struments, and leaves a large amount of
discretion to Member States without specifying,raff@m producing indicators, how choices should
be made. Priority objectives are laid out, buttieans of attaining them remain, at best, sundry and
vague’) Degryse and Pochet consider that the inauguratimhuse of the three pillars rests on the
presumption of a virtuous cycle initiated by ecomaxpansion. It has been shown, however, that this
expansion does not naturally entail either a sooiaknvironmental improvemett,a conclusion
supported in the most brutal way by the cause #edteof the present economic and financial crisis.
According to Degryse and Pochet, the requiremense@al justice should therefore be placed at the
heart of long-term normative developments, somgthihich presupposes a change of paradigm.

It is therefore possible to state that, if the corept of sustainable development has the great
advantage of having created the necessity, in therig-term, of building methods of reconciliation
between the three pillars, it does not allow roomdr the active promotion of social justice in the
current societal debate surrounding the environmentlt does not enable the establishment of a
strong resistance to short-term financial imperatives which remain the current driving forces.It
may therefore be necessary to find another conakptute which draws together the social and
environmental dimensions.

The Social and Environmental Dimensions: Common | ssuesin the Search for Justice and
Differing Normative Frameworks

The reconciliation of the social and environmeuighensions around a common concept cannot take
place without ensuring that this concept is propeklimited. Social and environmental law were
historically constructed on different bases. Enunental law appears particularly young when
compared with the development that has taken pfasdy, within the social sphere, especially sinc
the end of the 1®Century and the creation of the ILO in 1919, aedosidly, within Human Rights,
since the Universal Declaration of Human Rightd948. It has, however, borrowed from the strong
development of international law in order to evdlvthanks largely to the action of the United
Nations.

The rapidity of this development, as well as thatits foundational principles such as the
precautionary principle or sustainable developmaest,intimately linked to the specificity of
environmental questions of which only some havedias impact. If the questions relating to riske ar
largely shared, others (biodiversity, for exampeain their uniqueness. It is not necessary legot
into the reasons for this: as much as for histgricetitutional and substantial reasons, normative
autonomy subsists as regards the human rights mewenfundamental social rights and

° C. Degryse, P. Pochd®aradigm Shift: Social Justice as a PrerequiiteSustainable Developmewhite Paper European
Trade Union Institute, 2009.

10\, Aglietta et A. Reberout,es dérives du capitalisme financi€aris, Albin Michel, 2004

11 3-M Arbour et S. Lavallédroit international de I'environnemen¥. Blais et Bruylant, 2006
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environmental law. This does not prevent us fromestjoning the place that social justice could
occupy in the articulation of these areas of law.

This idea, of building a concept which brings tdgetthe social and environmental dimensions,
should hardly come as a surprise, as it is cleatrahpresent numerous bridges are already being, o
have been, built between the two areas.

- Evidently the social and environmental dimensioaguire that we introduce non-economic
values into the legal ord&fIn all cases, and in particular in the Europeaiob/avhere the so-
called economic freedoms constitute the heart ef‘#zonomic constitution of the Uniof?,
non-economic values are difficult to impose becéabsg imply that regulatory methods be not
exclusively structured around market analysis aratkat values. Taking into account non-
economic values has consequences which are idealpgiethodological and normative. The
struggle for the preservation of non-economic \valuecludes, of course, the protection of
human and fundamental rights.

- The inclusion of non-economic values is in partadted by an abundant literature which has
grown up in the framework of the GATT / WTO to encage respect for the latter in the
worldwide economic order. The debates and jurispmad surrounding article 20 GAY'T
concern mainly environmental law but also deal wébpect for social fundamental rights. In
each case, the resistance of the WTO translateshatneed to show a risk to health, due to the
self-evident refusal at the global level, by reagbthe divergent economic interests of states, to
accept any limitation on global commerce that itssdirectly from the protection of social or
environmental rights.

- The methods of protection in the area of intermatidrade, due to the lack of an accepted social
or environmental clause at the global leVehave therefore developed through bilateral and
multilateral treaties. Social clauses generallytaionprotections of certain human rights, social
rights laid down by the 1998 Declaration of the Ia@d some environmental rights. At present,
there are over 400 treaties which have made ussuch clause¥ which raises difficult
guestions as to their control and effectiveness.

- Multinational Corporations have also attempted rpriove their social and environmental
image by putting in place the huge edifice whicldaly constitutes Corporate Social
Responsibility (‘(CSR’). Here as well, common quessi relating to the effectiveness of the
legal instruments developed in the framework of C&R to its control and regulation, have
given rise to a large scholarship. The major probléth which we are presently confronted is
not whether to oppose or not the instruments thewseeven if they enable a “normative self-
service,” but to how to control them in a mannenarent with existing law, particularly at the
national and regional levé.

12 M. Rainelli, L. Boy et aliiL’ordre concurrentie] Mélanges en I'honneur d’A. Pirovano, édition BrisRoche,2004

13 C. Joerges, ‘A Renaissance of the European EconBomstitution?’ inintegrating Welfare Functions into EU Law,
Neergaard, R. Nielsen & L. Roseberry (eds.), DJOHishibg, 2009, p. 29-52

143, Burda,Le droit international économique et les droits sociaiondamentaux : pour une dimension sociale de la
libéralisation des échange$hese Paris II-IHEI Genéve, 2009

15 MA Moreau,Normes sociale, droit du travail et mondialisatidalloz, 2006

18 1L0O, IILS, The Global Job Crisis and Beyanaww.ilo.org/wems5:groups:public:report

7 E. Francioni & M-A Moreau, La dimension pluridiptinaire de la responsabilité sociale, PUAM, 200MIA.
Moreau, « Les droits de 'hnomme au travail en 20@8-dela la logique des droits de 'homme et destsl sociaux
fondamentaux », danBroit économique et droits de I'hommelarcier, 2009, p. 509-534 ; E. Morger@prporate
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- All the questions which are currently pressing, agning fundamental protections in the
environmental, and, in a hardly less evident waygiad spheres, have a global or planetary
dimension. As regards the environment, it is ndy guiestions which relate to the activities of
multinationals which are important but also thoddcl concern “natural” factors. We know,
however, that for the protection of the environmexst for human rights and social protection,
the central questions concern identifying the raf\actors and international coordination.

At the real heart of these common problems tholighquestions related to the decentralisation of
power, the transformation of the role of the state the place of civil society. Taking as a startin
point for analysis of these issues the overlappinguestions of social and environmental conces ha
the distinct advantage of a direct link to the entrrealities. These questions can be seen plainly
cases of large-scale human rights violations, agi\warticularly present Bhopaland similar cases.
Systematic analysis of the latfféclearly shows the advantage of a common concephwhhormative
approach which goes beyond seeing the issue adynisoeial justice” or “environmental justice”,
both in order to properly articulate a coherentitpms concerning access to courts for victims (bbta
questions relating to universal jurisdiction &ndum non conveniefsorganization of the defence of
victims rights (fundamental rights, class acticarsd questions of proof in international litigatipak
well as reparations and damagdes.

The central point however is to research the squstice dimension in all of these common questions
It could therefore be said that such a conceptual e-centring around the ideal of Social
Environmental Justice would enable not only to captre the necessity for a new paradigm but to
anchor the transformations required by the rise ininequality, and social and environmental
risks, in an already existing methodological approeh.

The Relevance of the Concept of Social Environmental Justice

It might be said that there is, at present, a gEnge of interest in social justice, not only amtmage
who adhere to or refute the ideas of John Rawlslsatthose who align themselves with the thinking
of Amartya Serf’ Although Hayek considered it ‘absurd’ to introduUedérness as a basis for social
justice, precisely because the idea enables rasestagainst ultraliberalism, Sen founded his
interpretation of the idea of justice upon the ssitg for providing, collectively, each person witte
freedom necessary for their own development, iniqudar through education, protection of health
and environment and, more generally, through wtet be identified as common public goods.

Social justice is a central resource in countetitegeffects of liberalism and ultraliberalism besmit
requires a rethinking of the choices made by variegal systems, and a re-orientation of the latter
towards solidarity and international liability ifl &s forms?* In effect, Supiot appeals for the “spirit of
Philadelphia,” as it was expressed in 1944, totfaghainst totalitarianism and for peace, to be kedo

(Contd.)

Accountability in International Environmental La@PU, 2009 O. De Schutter, ‘Corporate Social Responsibilityrdpean
Style’, vol. 14, n°2ELJ 2008, p. 203-236

18 K. Sontag, « La justiciabilité des droits de I'hmen & I'égard des sociétés transnationales », Bewis économique et
droits de 'lhommeLarcier, 2009, p. 569-670.

19 F. Francioni, ‘Exporting Environmental Hazard thgh Multinational Enterprises: Can the State of @rige Held
Responsible?’, in Francioni & Scovazkifernational Responsibility for Environmental Har@raham & Trotman, London,
2006

20A. Sen, et P. Chemla'idée de Justic@aris, 2010, éd. Flammarion

2L A, Supiot,L'esprit de Philadelphie, la justice sociale faae marché totalLe seuil, 2010-03-15
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in order that the idea of social justice (as adbpdy the ILO in is Declaration) may enable a
reemphasizing of material and spiritual developnaasnivell as human dignity.

Current analyses which have developed around saskasl show that they are feeding growing reports
of increasing inequality. Social and environmeimaljualities are symbiotic; the poorest are afficte
first by degradations in the environment and sutifieir effects in a heightened fashion, just as wit
the effects of environmental disasters. This coetjon of social and environmental inequality occurs
at the level of individuals, groups and countri€bus, environmental crises and archetypal “mass
disasters” may cause difficulties in accessingdessources, a situation which the poorest countrie
often cannot respond due to insufficient infrasimes?> Empirical research has grown up in the
United States under the moniker ‘environmentaligest(or ‘climate justice’), which deals with the
need of developing forms of protection which aramdd to the most deprived social groups who do
not have access to other means. It is based ormpproach which places social inequality and
discrimination in juxtaposition with environmentaks.

To generalise, the concept of social environmentdlistice clearly implies a new approach to
inequality, as it supposes that analysis will takelace in the arena of social vulnerability which
goes beyond the usual sociological and legal cateige which are invoked? It also requires
taking the step to free oneself from national bordes, something which has important legal
consequences, both institutionally and in terms adflentifying the relevant actors.

Approaching the Issue in Terms of Vulnerable Groups

The social vulnerability perspective is essent@l finderstanding the complexity of the threats to
social fundamental rights and the consequencearaifhl environmental transformations, particularly
those which are the result of climate change. bhitewh, it has in recent years become central & th
structural analysis of global social risks. As thriBeck has put it, ‘social processes and condition
produce an unequal exposure to hardly definable @isd the resulting inequalities must largely be
seen as an expression and product of power retatiorthe national and global contexts. Social
vulnerability is a sum concept, encompassing theanwmeand possibilities which individuals,
communities or whole populations have at their asjh to cope — or not — with the threats of climate
change [and] financial ris¥.

Adopting a vulnerable groups approach also alloakéng into account the effect of a number of
factors which, in complementing or combining withch other, may lead to a high degree of
complexity in the situations and responses undeméxation. The area of equality and non-
discrimination provides numerous examples. Equgidlicies are limited in cases of discrimination
against women if the victims are also, for instartwack or Muslim, or to take another example,
which concern minorities such as the Roma whotarerant and who present various specific cultural
aspects which may affect the way in which they esuffiscrimination. In taking into account such
factors, social environmental justice allows usntove from an individual to a collectifeand
systematic approach. This is particularly importast in the framework of environmental law
development has thus far focused on individualtsgbee later discussion of the ECHR).

22 . Baxi, Mass torts, Multinational Enterprise Liability anérivate International Law Collected Courses of the Hague
Academy of International Law, vol. 276, 2002

23 U. Beck,World as risk Cambridge, Polity, 2009

24 U. Beck,World as risk Cambridge, Polity, 2009; U. Beck, “Remapping sokiahualities in an age of climate change : for
a cosmopolitan renewal of sociology”,10 @lpbal networks2010, p. 165-181

25 E. Francioni, ‘International Human Rights in thevEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU
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The worldwide reports issues by the ILO on the faundamental social rights, taken from the 1998
Declaratiorf® clearly show that it is indeed the sum of factoositributing to a social situation in
terms of non-respect or violation of fundamentahts which generates the complexity in the
responses which should be brought in terms of bagséice, in the current context of societal and
economic transformation. Recent empirical analysbagh go further than the global reports also
confirm that vulnerable groups may be identified sagch by reason of the accumulation of
vulnerability-generating factors, something whicaynexplain the amplitude of the harm caused to the
group. Nowhere is this more evident than in sitraiof modern slavery, child labour, and complex
discrimination targeting migrants. Such an analygisld also be applied to the consequences of
ecological or climate harm (particularly in casds‘@dimate migration’). The concept of social
environmental justice therefore supposes that polic and law making must result from an
analysis based upon social vulnerability.

Going Beyond National Structures

It should, by now, be superfluous to insist upoa tieed for escaping national forms of reasoning in
order to envisage all the questions which are ddiseglobal or transnational issues, be they saxial
environmental. The extent of capital mobility ar fplanetary reach of multinational corporations
policies have largely shown that: the vast majoatyenvironmental disasters are by nature trans-
frontier, whether we are speaking of industrialidents, or the pollution of the air, rivers and;saad

the vast majority of cases of mass harm find tlwiuse in activities linked to multinational
enterpris€ and in investment policies which intrinsicallyKistates and corporations togetffawhat

is more, the transformation of the role of theestas a regulat&?, coupled with the extension of
multilateral trade rules and the rise of privatgulation reveal a ‘decentralisation’ of power and
modes of regulation.

Nonetheless we may observe a great difficulty irvimg to forms of reasoning or legal instruments
which are adapted to this situation. From a sogiokd point of view, there still persists what @i
Beck has called ‘methodological nationalism,” péwpéing the analysis of inequality from a classical
national, standpoint, relying on national presufipmss. It is for this reason that we find discussof

the ‘de-territorialisation’ of risk, due to the Wil avoidance of attacking the question directlytba
transnational plane, something which would not mega specific reference to the state as regulator
and would necessitate framing the question of egguy} authority outside of national frameworks.

In the legal field, national law often has troublefinding a rule which is adequate for coping with
transnational situations. It is clear that inteiovadl law is far better adapted to dealing withsino
guestions which have a transnational or internatiahmension in the social and environmental
spheres. This reveals, however, a large hurdleerpath to apprehending multinational corporations
in order to impose upon them positive obligationgiability for the violations which they commit.
Public international law binds only states and diffsculty extending itself to multinationals, desp
doctrinal efforts and the creation of soft law nersuch as the Global Compact, the OECD norms, or
the Tripartite Declaration of the ILO. There is nffere a self-evident interest in constructing a
transversal concept which could bring normativeerehcy; we may think, therefore, that the concept

28 M.A. Moreau, « Autour de la Justice sociale : persives internationales et communautaireBrojt social 2010, p.324-
333 and M.A. Moreau, « Les droits de 'homme awailaen 2008 : au-dela la logique des droits dertime et des droits
sociaux fondamentaux », daRsit économique et droits de I'hommearcier, 2009, p. 509-534

27 p. M Dupuy, « LEtat et la réparation des dommagesstrophiques », in F. Francionni & T. Scovafziernational
Responsability for Environemental Harm,125-147

28 0. De Schutter, The Challenging of Imposing HumaghRi Norms on Corporate Actors, Transnational Corporations
and Human RightOxford, 2006

293, Chevallier|’Etat post-moderne LGDJ , 2008
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of social environmental justice could contributebiidging the gulfs which exist in the distinctions
between national/international and public/privgipraaches.

The concept of transnational social justice thuspsses an approach which integrates the global
dimensions of emerging inequalities, without meaifevtienying the necessity for local responses in
the dwelling places of vulnerable persons and golipis for precisely this reason that the current
method put in place by the ILO in the field of sdgustice is of interest. It results from lessons
learned from the last decade of corporate actiomapplying the 1998 Declaration on social
fundamental rights and the decent work programnagh lof which are now integrated into the
Declaration adopted in 2008 which aims at a motgtabje globalisatior®

It follows, on the one hand, that the complexityfmidamental rights violations demands responses
which are based on norms which are accepted byinteenational communityand on action
plans/programmes. The latter occupy botredical dimension (linked to law’s pyramidal hierarchy),
incorporating international normative instruments \&ell as regional and national ones, and a
horizontal one, involving the coordination of the relevantoss, whether these are international or
national institutions, professional associationG(¢, or trade unions.

Thus, we may conclude that the concept of socalr@mmental justice implies:

1) A systematic recentralisation of questions which tach on sustainable development,
around the notion of social justice, through an anigsis which bases itself upon social
vulnerability and the development of new synergiesommon to both the social and
environmental dimensions.

2) Putting into place responses which articulate normsand action plans, through a
method which is both horizontal and vertical.

3) Integrating the idea of social justice through thedevelopments which have occurred in
human rights, labour law and environmental law.

The Legal Implications of the Concept of Social Envonmental Justice

The concept of social environmental justice inhdyerontains, as has already been mentioned, a need
for coordination of the relevant actors at bothrta&onal and international level. This, in tunmplies

a need for representation of vulnerable groupsnash by trade unions as by NGOs, and highlights
the need for close cooperation between the two.d¥ew this cooperation is developing slowly; the
integration of NGOs as interlocutors for civil setyi in the forums of international or regional
regulation is limited due to the structure of imeronal law and its exclusively state-orientecurat

A change of paradigm based on the requirementsoofalsjustice would justify a considerable
widening of the diversity of actors present ondlabal stage, which leads of course to the question
their recognition by, and integration in, decisimaking bodies:

In addition, social environmental justice also ifeplnecessarily refusing regulatory analyses which
are exclusively founded upon market equilibriumeTbapabilities approach’ proposed by A. Sen
must be applied systematically in the common arbizlwrelates to the promotion of human dignity,

%0 F. Maupain, « Nouvelle fondation ou nouvelle faz&dLa Déclaration de I'OIT sur la justice sociaRour une
mondialisation équitable », EUI Working paper La@02/1 , www.eui.eu/Law/WP ; M.A. Moreau, « Les dsaile 'homme
au travail en 2008 : au-dela la logique des ddét§homme et des droits sociaux fondamentaux ns Baoit économique et
droits de 'homme Larcier, 2009, p. 509-534.

31 C. KaufmanGlobalization and Labour Right$iart Publishing, 2007
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to its development and well-being, within the camtef a healthy planetary environment. It also
implies attempting to reduce the conflicts whiclis@arbetween environmental law and short-term
social protection (in particular in the area ofdabrights).

This has several immediate advantages: of givilgeiance to the jurisprudence which has grown up
in the field of human and fundamental rights whélsthe same time reinforcing it; of providing awne
conceptual framework in order to enable the creatm the international level, of a right to access
justice for the most vulnerable victims of harm @fhhas a direct or indirect trans-frontier elemeoft
proposing a reinforced regulatory framework oridntewards multinational corporations and their
social responsibility; and of opening up the tablalternative approaches.

Reinforcing the Human and Fundamental Rights Approach in the Area of the Environment

The links between social fundamental rights andrigbt to a healthy environment are eminently
complex since they bring into conflict two diffeteshoctrinal positions. The first of these advocates
that environmental law protection should resultrfradaptation of existing human rights, while the
second holds that it is more appropriate to cradterd generation of ‘rights to the environmeft’.

This is not the place to enter into the detailhaf tlebate surrounding these analyses and contiesiers
but it should be noted that the concept of soamirenmental justice is consistent with the current
developments in fundamental rights which are bageh the logic of human rights and enhancement
of social rights® It also rests on the development drawn out ofithebetween human rights and the
environment, through the principles of the 1992 Rexlaration, the principles developed within the
framework of the Council of Europe (Manual on HunRights and Environment, 2005), and the
jurisprudence which has sprung up at the regianadll(namely the NAFTA, ECHR, Inter-American
Convention and African Charter of Human RigHfsFor a large part, it is in the domain of social
rights that jurisprudence has developed which esabhvironmental protection. The case law of the
European Court of Human Rights it particularly rekadple in this respect since it has given protectio
to environmental concerns through interpretatiorihef right to life, the right to health, the rigiat
private and family life, and the right to propettyin the field of constitutional protection, the higo
health has also been mobilized to provide envirariaigrotection.

This jurisprudence, which results from the needaiorefficient mobilization of rights which currentl
exist in the European Convention of Human Righgseals a certain similarity in the issues which
affect social protection and the protection of #mvironment in terms of justiciability. Beyond the
possibilities offered by the ECHR, the aims purshgdhe scholarship, in view of an efficient use of
international norms, are identical: the acknowledeet of social right§ and the rights to a healthy
environment and to a high-quality environnféntequire not only their proclamation but also
recognition of their justiciability. In both domanthe question arises as to the identification of
positive obligations for the state.

%2 3. Lavallée, « Le droit & I'environnement : poiéguilibre des intéréts, pour un développement llera » dandroit
économiques et droits de 'Homnh@ycier, 2009, p. 363-404

33 M. Langford et alSocial Rights Jurisprudence, Emerging trends iermational and Comparative Law¢ambridge 2009
34 F. Francioni, ‘International Human Rights in theviEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU

% p. Steichen , « Entreprises et droit & I'environert : les obligations de I'entreprise liées aditdiol’environnement »,
dansDroit économique et droits de 'hompmiearcier, 2009, p. 405-438 ; J. Callewaert, ‘Thedpean Convention of Human
Rights and the European Union Law: a Long Way tonktery’, European Human Rights Law Revjew6, 2009 p. 768-783
% M. Langford et alSocial Rights Jurisprudence, Emerging trends iermational and Comparative Lagwambridge 2009

87 F. Francioni & T. Scovazzipternational Responsibility for Environmental Har@raham & Trotman, London, 2006; J-M
Arbour et S. LavalléeDroit international de I'environnemenY. Blais et Bruylant, 2006.
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Does not an approach in terms of social environatgnstice generate new synergidsfts evidently
involves a research design which bases itself oretidea that there is a circular causality between
social justice and environmental justice, and thathe protection of vulnerable persons justifies a
reinforcement of fundamental protections through human rights. This also implies that
approaches which a based upon the protection ofevaible persons through human rights integrate
the environment as an essential aim of the pratectf human health, life and dignity, without
awaiting the international recognition of a thirehgration of human rights.

Accessto Justice

The concept of social environmental justice requitee coherent development, at the international
level, of access to justice in the areas of caipbic harm and the violation of social rights. Nuowes
studies have emphasized the difficulties whichtaxipursuing the multinational corporations which
are at the origin of these violations. Again, thigplies an analysis which bases itself on social
vulnerability and which should help public and pti international law to evolve and progress, as ha
been suggested by U. Baxi in the field of accesheocourts? in particular by the use of universal
jurisdiction?® procedures which prevent denial of justice fottimis in fact, as in the Bhophal case,
and rights to class or group actions and specificgdural guaranteé.

In this area social environmental justice clearbmpels a radical change of perspective, as it
necessitates recognition of a right of access siige which integrates the particularities of
catastrophic social and environmental harm, andchvhgoes beyond the present national
understandings of the right, including those whidtgppily, already permit actions against
multinational corporations (see in particular theiteld States case law based upon the Alien Tort
Claims Act).

The Liability of Multinational Corporations under I nternational Law

The international law scholarship has deployedbst extraordinary efforts in an attempt to develop
the liability of multinational corporations. Thebave been particularly marked in the field of human
rights and environmental lai#?, but equally in investment laff.In the field of international social
rights, however, the doctrine has come up agahestobstacle posed by the concept of employer
which hides behind the legal personality that &meltit. Here again, the transnational approach
required by social environmental justice as wellhad which proceeds from an analysis of vulnerable
groups not necessarily restricted to a single egunecessitates researching and proposing a
theoretical framework which enables us to apprehiedmultinational corporation in legal terms
through its social and environmental responsibility

%8 U. Baxi, Mass torts, Multinational Enterprise Liability arférivate International Law Collected Courses of the Hague
Academy of International Law, vol. 276, 2002

39 H. Muir-watt, Aspects Economiques du droit international pri@éurs de L'Académie Internationale de la HayeQ=2p.
293 et s.

40 K. Sontag, « La justiciabilité des droits de I'hme & I'égard des sociétés transnationales », Bawis économique et
droits de 'lhommeLarcier, 2009, p. 569-670.

41 E. Francioni, ‘International Human Rights in thevEanmental Horizon’, inThe Human Dimension of International Law,
dir. A. Cassese, 2008 OPU

42 F. Francioni & T. Scovazzinternational Responsibility for Environmental Har@raham & Trotman, London, 2006

43 0. De Schutter, The Challenging of Imposing HumaghEi Norms on Corporate Actors, Transnational Corporations
and Human RightOxford, 2006
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The Demands Placed on the Control of Corporate Social Responsibility

Ever since multinational corporations have beguadopt corporate social responsibility instruments,
the central theoretical questions in the social amdronmental fields have converged and are well-
identified by the scholarship (see the works of Belefeuille Chair, C. Gendron, Montréal). The
signature of the most recent framework agreememtsdr attest to this fact, since they explicithkl
social and environmental issues togeffiéfhe studies currently at the forefront show, farthore,
that the respect of social and environmental ptimeconce properly articulated, necessarily leads
profound transformations in behaviour and meanactibn within the corporation, something which
obliges a rethink of management styles (comparetiperiences of the food sector) and therefore of
integrated multidisciplinary approaches.

One might think that if the development of CSRiimstents continues to be indispensable, the central
question which arises is that of the control ofsthénstruments, by the actors themselves via the
principles of ‘democratic governané’or paritarisnf’ and/or by an international or regional
regulator, and if necessary by the courts. Indéesl concept of social environmental justice urges a
development which maintains coherency between tineiples laid down in the national or regional
legal order in the field of fundamental rights @8R instruments (see the Esther project, 2009). The
example of the European Union nicely demonstrdiesides, that the policy of non-intervention by
the Union in the control of CSR is a choice madgdly in favour of the employéf.

Finally, the question arises at the level of inédional organizations of who should regulate CSRe O
might think that if the concept of social envirormitad justice manages to develop, it will encourage
the ILO to invest in controlling the rights at pJajue to the impossibility of cooperating with an
international institution charged with the proteatiof the environment. Naturally, the concept of
social environmental justice should also lead te\asiting of indicator regime¥,in order that the
latter take into account the complexities linked social vulnerability, structure the social and
environmental dimensions, and refrain from redu&@®R to quantifications which exclude any social
justice content.

One of the most pressing issues for the concdptisto generate a coherent control over the reteva
legal instruments and norms in order to facilitdie punishment at the international level of abuses
which are occasioned, permitted or perpetrated blyimational corporations, so that victims are both
protected and indemnified. An important part of soholarship has already begun to open up in this
direction. It is therefore possible to think thia¢ toncept of social environmental justice would@e
mutual enrichment of the literature in both theaané social rights and that of environmental land a
thus make plain the need for a paradigm change.

Alternative Per spectives

The acceptance of this new concept may also opemwtly to new approaches and structures. We
should therefore consider the consequences ofottial ®nvironmental justice approach (in its double
dimension) on the European Strategy for sustaindbeleelopment, its impact on the restructurings
occurring within the EU, and the mobilization oktkerms of the Lisbon Treaty which relate to the
environment and to the horizontal social clause. mMight also ask whether the ‘combination’ of

4 R-C Drouin, « Les acords-cadres internationauxewngt portée d’'une négociation collective intéoratle »Les cahiers
de droit 2006 vol ;47, n°4, p. 707 et s.

45 M. Barenberg, ‘Toward a Democratic Model of Trartwmaal Labour Monitoring?’ irRegulating Labour in the wake of
Globalization, B. Bercusson & C. Estlund (eds.), 2008, Hart Bhibiig, p. 37-66

46 M. A Moreau, « Négociation collective transnatienaréflexions a partir des accords -cadre intimnaux du groupe
Arcélor Mittal »,Droit social 2009, p. 93-102

47 0. De Schutter, ‘Corporate Social Responsibilitydpean Style’, vol. 14, n°ELJ 2008, p. 203-236

48 A, Supiot, L'esprit de Philadelphie, |a justicecise face au marché total, Le seuil, 2010-03-15
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different protections could profit vulnerable greupffected by threats to the environment which
would also seem to lead to discrimination. Whatésr is that it is essential, in order to coméetons
with the consequences which result from climatengeato recognise the changed paradiyamd to
suggest that a method which reconciles norms atidnaplans could be the guiding principle for
considering the potential responses which mighirbeight in the face of mass climate migration.

If the importance of the concept of social enviremtal justice seems particularly high at the
international and transnational levels, it is alslevant to justifying the integration of environmba!
perspectives within the corporation, and for idgimg legal transformations in national law which i
implies® The transformations in constitutional review, whicame into force in France in March
2010, provide that the precautionary principle|eéd down in the Charter on the Environment, may
be invoked in cases which involve vulnerable groygasticularly migrants. The jurisprudence of the
Constitutional Court could therefore be in futursaurce of concretisation of the concept of social
environmental justice.

This brief tour of the horizon of normative implikms which flow from the concept of social
environmental justice gives a tantalising glimp$et® potential. To sum up, social environmental
justice serves:

1. For providing (or giving back) a central place e idea of justice in facing up to the so-
called “postmodern” issues of our societies, andhtlyg to the idea of “at-risk” societies in
which environmental and social risks become en&hgh and can even lead on to one
another. The approach in terms of social justisésren the support which comes from the
Universal Declaration of Human Rights, not onljit;nown area of human rights, but also
in the framework of international social law, and, a more indirect way, in the
development of environmental law. It refers badkcaurse, to the ideal proposed by the
ILO and proclaimed in the Declaration of Philadédpbf 1944 which has been universally
recognised and accepted. In short, it supposestarsgtic re-centring around the human
being and human dignity as its primary, fundameptamise.

2. For considering, given the profound transformationsinequality which sit at the
conjunction of social and environmental inequalityghange of paradigm in order to adopt
a position going beyond the national frame of asialyincluding the political, as well as
legal and sociological, points of view) and for obkmg an approach in terms of social
vulnerability which transcends the classic categgori

3. For adopting a methodology which articulates bdih vertical structure of the various
norms and institutions, whether organized at th#onal, regional or international level
around states/countries, and the horizontal dinsansf those actors who can operate
transnationally. This methodology will enable thausturing of fundamental norms and
actor coordination in both the vertical and horiabrdimensions. In fact, it is precisely
such an approach which is currently being propdsethe ILO in its 2009 Declaration
concerning Fairer Globalisation, and which restriten an experimental deciphering of
cases brought in last decade in the struggle fer phomotion and protection of
fundamental rights of workers.

4 C. Degryse, P. Pochet, Paradigm Shift: Social deists a Prerequisite for Sustainable Developmeatkigy Paper 02,
European Trade Union Institute, 2009.
0 Regarding France see the work of I. DesbarraBuada and more recently F. Heas .
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The global evolution which has occurred in the fargas covered by the 1998 Declaration
on Fundamental Workers’ Rights confirms that onty approach which structures the
various norms from a transnational perspectiveplamliwith actor coordination at both

the local and global level, can respond to the nssues arising from social and

environmental inequality.

4. Mutatis mutandighis sophisticated methodological approach pravaéranslation of the
questions posed by the increasing entanglementocifilsand environmental issues,
something which may justify new normative research:

= linking social and environmental questions and ifyisg them through
having recourse to the common concept of socidgremwmental justice;

= which seeks, through the ‘combination’ of existimgrms in labour law and
environmental law, to generate a new dynamic. ©hisntation rests on pre-
existing structures, particularly within the franma of the ECHR which can
be generalised thanks to an adequate conceptoavirark; or

= which proposes new normative and institutional rod#h naturally following
new routes and concepts.

5. The concept of social environmental justice hasefloee the interest of leading to a de-

centring from the concept of sustainable develogmehilst respecting the autonomy of
human rights, labour law and environmental lawgrigler to impose a hew paradigm.
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Sustainable Development without Social Justice?
Dominic Roux and Marie-Claude Desjardins

This multidisciplinary seminar has been the ocaasioget to know an inspiring new concept, "social
environmental justice”, which is proposed as areraditive to the often criticized concept of
sustainable development. Obviously, the objectiteghe proposal is not to question the aim of
sustainable development (at least we do not think But the concept itself (the distinction is
important).

At this stage of our reflection, although the nemnaept of “social environmental justice” seems
interesting, it is difficult to assert firmly that should replace completely the one of sustainable
development. The reason for this difficulty liestive fact that sustainable development has become,
since 1992, a unifying theme mobilizing the poéticforces and public opinion. Admittedly,
sustainable development is a concept one couldidemas hackeneyed, but it should be taken into
account that it has become a key issue in poliacal legal discussions in many States as well as in
the international community. Adopting this new cepic could constitute, in a certain way, a step
forward in strenghtening social and environmentati¢e. Nevertheless, putting away the economic
dimension when dealing with social and environmlegitigestions could be risky. Indeed, considering
social development and environmental protectiorhout taking into account the economy or vice
versa could increase the partitioning that now texisetween the different spheres of law (social,
economic and environmental law).

Thus, abandoning completely the unifying conceptsaktainable development for the one of
environmental and social justice is, for now, diffi to imagine but the proposed concept lead®us t
look into the place given to social justice in thetual conceptualization and implementation of
sustainable development. Even if sustainable dpuwedmt has been designed to give a role as
important to the social dimension as the ones gigeihe economy and the environment, we have to
admit that it is often neglected by States whenlémenting the conceptin the light of this,
questions should be addressed: Is it possible hzetee sustainable development without taking
account of social justice? Most importantly, ipassible to do so without violating internatiorelvl?
These questions form the basis of our paper.

Although sustainable development has its rootsiarnational legal instruments, paradoxically its
implementation into law appears particularly difficfor States. Admittedly some efforts have been
done to integrate the concept as a principle in lagvg or to use it in the law making process. As it is
used now, sustainable development serves to catecilsocial, environmental and economic
considerations when adopting or implementing law few States have been using the concept in
order to shed new light on the pre-existing legatruments pursuing common objectives. In other

'Dominic Roux is a professor at Faculté de droit, Université dlagDominic.Roux@fd.ulaval.ca), coresearcher at the
Interuniversity Research Centre on Globalization &ork (CRIMT), associate Member of the Quebec Insitof
International  Studies (IQHEI) and one of the foungdi Member of Jurists for Coherence
(http://www.juristespourlacoherence.com/fr/indexpph

Marie-Claude Desjardins is a professor at Faculté de droit, Université $leerbrooke, Canada, member of the
COMPTRASEC (Centre de droit compare du Travail et d&leurité Sociale/ Université Montesquieu Bordea)xand the
Interuniversity Research Centre on Globalization\akdk (CRIMT).

2. SEBASTIEN and C. BRODHAG, « A la recherche de taetision sociale du développement durabléyeloppement
durable & territoires Dossier ‘Dimensions humaine et sociale du déysapent durable’, March 2004,
[http://developpementdurable.revues.org/1133] (Asadate : August 18th 2011)

> For example,Loi sur le développement durablé.R.Q. 2006, c. D-8.1.1f{0i canadienne sur la protection de
I'environnementL.R.C. 1999, c. 33.
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words, very few have made use of sustainable dpwedat concept to conciliate social, environmental
and economic legal obligations.

In our view, sustainable development should beidensd as a hinge between the various fields of
law. However, we have to admit that in reality theynain highly partitionel especially at an
international level. Some efforts have been madmtgy-State organisations, such as the Internation
Labour Organisation (ILO), in order to make conimw between social and environmental legal
principles but not much has been done in ordeptwiiate economic law with the two other spheres
of law. Indeed, economic law, more often than payails over environmental and social law.

Sustainable development should be considered rgtasna tool, as it is mainly used now, to create
new law conciliating economy, environment and dodevelopment, but also as a new way to
interpret existing legislation. Putting forward wisable development in a legal context does not
mean to deny legislation existing before its catiContrariwise, it underlines the necessity for
States to stop considering each legal field adiegisn a vaccuum. They have to be considered as a
whole, in a holistic perspective. It seems totadlgical to do so because States taking economic
decisions at the World Trade Organization (WT@e generally the same that those who engage
themselves to pursue social objectives at the® la@l to protect the environment under the aegis of
United Nations Environment Program (UNERR that sense, sustainable development couldseé u
as a way to bring moreoherenceinto the international arehaFollowing this logic, pre-existing
recognised legal principles, such as social justit®muld be considered as part of the sustainable
development three spheres’ content. We can evefurioer and assert that any interpretation of
sustainable development that does not include Ispitice goes against the obligations imposed by
international law to States and Intergovernment@aBizations since, as we will demonstrate in this
paper, it is a recognised principle of internatidae.

This paper, which is also addressed to academias avb not lawyers, or lawyers who are less
familiar with international human rights law, isviied into two parts. First, we will address the
following questions: What is social justice? Andawldoes it mean in international law? Second, we
will identify links between social justice and saisible development. In other words, we will ask th
following questions: In terms of international lawhat is the current function of social justice in
sustainable development? And what should Stateto dake into account social justice when they
enact bills or measures in order to achieve suabendevelopment? Our approach is based on human
rights, and that is why we will give the exampletloé eight “core” ILO conventions, widely ratified

by the ILO member States, and théernational Covenant on Economic, Social and @nalt Rights a
treaty ratified by 160 countries.

Social justice as preeminent legal principle

Origins of the social justice principle can be &@ddack to the Antiquity. It has been developed
throughout history, particularly in the philosopdiititerature, but also in political action. In Bob of

4 S. ROUSSEAU, « Dimensions humaine et sociale dweldppement durable : une problématique séparéeotet v
environnemental? >Développement durable & territoireDossier ‘Dimensions humaine et sociale du déysapent
durable’, November 2004, [http://developpementdigrabvues.org/1214] (Access date : August 18th p011

5 WORLD TRADE ORGANIZATION, Members and Observers
[http://mww.wto.org/english/thewto_e/whatis_e/tifoeg6_e.htm| (Access date : August 17th 2011).

5 INTERNATIONAL LABOUR ORGANIZATION,  Alphabetical list of ILO member countries
[http://www.ilo.org/public/english/standards/relmlmtry.htm] (Access date : August 17th 2011).

" UNEP, About UNEP,[http://www.unep.org/Documents.Multilingual/Defaalsp?Document|D=43] (Access date : August
20th 2011).

8 J. BRODEUR, B. COLAS, C. DEL CONT, S. DOUMBIA, M. JACQUQOG, PARENT, G. REGIMBALD, D. ROUX, M.
VICTOR, D. WILSON, Legal analysis: Improving the coherence of inteimaal standards. Recognizing agricultural and
food specificity to respect human righ@owansville, Yvon Blais, Bruxelles, Bruylant, 2010
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Nicomachean Ethi¢sAristotle devised the concept of "proportionatipeocity,” which is a sort of
forerunner for social justice, and he justified t@onale: For it is by proportionate requital that the
city holds together®. In the sixteenth century, we find the early wags on the need to provide work
for the poor, especially a law adopted by ParlianaéiParis in February 151% In 1525, the Spanish
Juan Luis Vives published what could be considehedfirst book devoted to public assistanbe (
Subventione pauperupAssistance to the poor). Organization of worlkgbyernment was then, in his
view, the main measure against povErtyn France, the French Revolution put an end ® th
corporatist system in 1791. A law was adopted tbénall citizens to exercise the profession oirthe
choice so they could meet their needs and thotieeaffamilies?. The same year, another law, called
“Loi Le Chapelier”, stated in its preamble thati§tto the Nation and Public officers to providerlwo
to those who need it for their existence and pm@wadsistance to disabled person”. The French have
explicitly reiterated this "right to work" in thed@stitution of 1793, adding that "public assistaize
sacred debt", because "the society must give sehsisto poor citizens "(art. 21)

The idea of social justice also appeare®&arum Novarumthe encyclical issued by Pope Leo Xlll in
1891 and entitled "Rights and Duties of Capital dmdbour”. This influential text is the official

Catholic social teachingBesides the rights and obligations of employerd employees described
therein (which among others aim to provide resp@etarorking conditions for workers), we find this:

Whoever has received from the divine bounty a laigare of temporal blessings, has received
them for the purpose of using them for the penfectf his own nature, and, at the same time, that
he may employ them, as the steward of God's procigdor the benefit of othet$.

Eighty years later, in his book called "A TheoryJofstice" published in 1971, John Rawls speaks of
social justice as a principle whose goal is to lewa way to determine the rights and duties inetpc
and define the appropriate distribution of benefital burdens of social cooperation. In fact, for
Rawls, there are two fundamental principles ofigestthe first is a sort of "right of each person][

to have an equal right to liberties”; the secondgiple, which he calls "difference principle”, amt
reducing the social and economic inequalities. €ha#l be acceptable only insofar as they provide
the greatest benefit to the most disadvantaged mesdf society. This principle can be achieved,
according to Rawls, if the most disadvantaged pequt their fair share and actually see their
situation improve. In short, there must beeduction of inequalityand this can only be achieved if the
basic needs of the poor are met and if the wegltlistributed more evenly.

Rawils's theory was criticized in particular by AtyarSen, recipient of the Nobel Prize in Economics
Sciences (1998). Through his many writings, Semp@sed to define social justice in terms of
"capabilities”, which are the concrete and realaspmities available to each individual to achieve
freely (the “freedom”) the things that are impottemhim'®. The factors that hinder the "capabilities"

SA. SUPIOT,’esprit de Philadelphie — La justice sociale famemarché totalParis, Seuil, 2010, p. 43.

1°p. ROUX, Le principe du droit au travail : juridicité, sigfication et normativité Montréal, Wilson & Lafleur, 2005, p.
76.

11 3. L. VIVES,De subventione pauperum (152Blpuvelle édition, Bruxelles, 1943, p. 203, qudigd®. ROSANVALLON,
La nouvelle question social8euil, 1995, p. 138.

127 REVET, "La liberté du travail", in R. CABRILLAC et.aled,Droits et libertés fondamentauRaris, Dalloz, 1996, p.
435,

13 D. ROUX, Le principe du droit au travail : juridicité, sigfication et normativité Montréal, Wilson & Lafleur, 2005, p.
79.

14 The full text of Rerum Novarum is available on Vatican's official Website.
[http://www.vatican.va/holy_father/leo_xiii/encyctils/documents/hf_I-xiii_enc_15051891_rerum-novaremhtml]
(Access date: August 14th 2011).

153, RAWLS,A Theory of Justice&Cambridge, Mass., The Belknap Press of Harvardeysity Press, 1971.

18 A. SEN, Lidée de justice, Paris, Flammarion, 20€®apter 11 “Vies, libertés et capabilités”, anorenpart. at p. 283 ff.;
A. SEN, Development as Freedom, Oxford and New Y@kford University Press, 1999. See also: R-C. DRQU
“Capacitas and Capabilities in International Laboawl, in S. Deakin and A. Supiot, Revisiting the Ledétion of
Capacity, Oxford, Hart Publishing, p. 141.
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come from personal considerations, such as phydisabilities, but they may also result from poyert
broadly understood, not only deprivation of resesrsuch as decent wotkFor Sen, the government
has the obligation and responsibility to help thimseeed: it must take ethical decisions guidedhay
ideal of justice, that is to say improve the "caliisds" of each individudf. Sen's writings have had a
great influence on the policies of internationalelepment assistance. His work is also one of the
founders of the Human Development Index adopted980 by the United Nations Development
Program (UNDP), index that takes into account tlur@eria: life expectancy at birth (depending on
access to adequate food, drinking water, adequaitsiig and adequate health care), education level
and living standards (measured on the basis of aimnindicatorsy. These criteria correspond
essentially to the social dimension of sustainaleieelopment which will be described in the second
section of this text.

These few non exhaustive examples give a gooddfifee origin and the content of social justica&in
general context. This concept has not only inteceghilosophers but it has also been integrated int
international law. Indeed, social justice is arabbshed "legal principle" that expresses itselbtigh
concrete international obligations binding on Sateither because of their membership in
international organizations, such as ILO or UNbecause these States have ratified or acceded to
international treaties that aim to respect, progect promote human rights.

The formal consecration of social justice as allggmciple in international law occurred in 1919
when the ILO was foundé&Yat the end of World War I. Although almost a centoas passed since
then and althought the international context haanghd, the objectives pursued by its founders
remain highly relevant in the current era of ecoitoghobalization and domination of neoliberal and
free-market ideologies. Some of them are expliamigntioned in the ILO Constitution’s preamble.
The first sentence of this founding treaty of thrgamisation, which binds all Member States, is
revealing in this regard:

Whereas universal and lasting peace can be estadlenly if it is based upon social justice.

For the ILO and its 183 current members, therecipossible doubt: The world peace is impossible
without social justice. That is what the secondesteent of ILO Constitution’s preamble asserts:

Whereas conditions of labour exist involving sucfjustice hardship and privation to large
numbers of people as to produce unrest so