The EU's external asylum policy in Ukraine An increasing number of scholars of political science and international law investigate the extraterritorialisation of migration control by destination countries and how it affects the access to asylum. 1 In the years 2000, in the time before several central European states entered the European Union, a lot of scholarly attention was directed at the EU attempts of shifting the burden of asylum to the future EU member states in central Europe through which part of the asylum seekers entered the EU. The literature critically examined these EU measures of externalising asylum to non-member states and pointed out two instruments: the conclusion of readmission agreements with the future member states and the declaration of these countries as safe third countries. 2 The major criticism concerned the threat to asylum seekers who were sent back to countries with lower levels of protection. Since the inclusion of the new central European member states into the Schengen area as well as the Dublin regulations the instruments of readmission agreements and notion of safe third country have become redundant for these countries. However, the EU border having moved eastwards it may be asked whether the same policies of externalisation have been applied to the new Eastern neighbours, for example to Ukraine which borders four EU member states. Despite 1 Thomas Gammeltoft-Hansen, Access to Asylum: International Refugee Law and the Globalisation of Migration the fact that Ukraine is seen by the EU and many researchers as a transit country to the EU 3 , the question of externalisation of asylum to Ukraine remains under-researched. The few scholars who examined this topic refer to Ukraine as a "buffer zone". 4 This paper addresses the question whether the EU externalises asylum to its Eastern neighbour Ukraine, if yes by which means and with which implications for asylum seekers. Externalisation of asylum is defined here as the process of the destination countries shifting the responsibility of dealing with the migration flows and protection procedures to a third, often transit, country.

The asylum system in Ukraine has been modified many times, especially since 2001, and its legislation is now close to international asylum standards. However, practices of state authorities remain strongly shaped by arbitrary decisions, corruption and lack of resources.

Most asylum seekers therefore do not find the protection in Ukraine which they would need and legitimately aspire to. UNHCR and Human Rights Watch have repeatedly pointed out that Ukraine is not a safe country for asylum seekers and refugees. 5 If the EU was outsourcing asylum to Ukraine this would represent a clear threat to the rights of asylum seekers. 3 On the EU vision of Ukraine as a major transit country see for example European Commission, Implementation of the European Neighbourhood Policy in 2007 -Progress Report Ukraine (Brussels, 3 April 2008), p. 13; European Commission, National Indicative Programme 2011-2013 -Ukraine, 2010, pp. 2011 This paper firstly assesses whether the EU and its member states use the two major instruments mentioned in the literature to legally return asylum seekers to Ukraine: the readmission agreement and the notion of safe third country. Secondly, approaches are examined which consist of keeping asylum seekers in Ukraine before they can reach the EU.

This contribution is based on the analysis of EU policy documents, international agreements, national legislation and on semi-directive interviews which were conducted between 2013 and 2015 in Brussels and Ukraine. The overall fieldwork encompasses more than 130 interviews with representatives of different EU bodies, international organisations, NGOs, Ukrainian state authorities and migrants in Ukraine.

The potential use of legal ways to return asylum seekers from the EU to Ukraine

Authors such as Emmanuel Blanchard, Raphi Rechitsky and Lyubov Zhyznomirska wrote between 2006 and 2011 that the EU is shifting the burden of asylum cases to Ukraine and thereby putting the asylum seekers' safety at risk. 6 However, none of these authors is precise on how exactly the EU is externalising asylum to Ukraine. Rechitsky mentioned the EU return policy and claimed that the EU is considering its Eastern neighbours as safe third countries for refugees.

This corresponds to the literature on externalisation to CEECs which has pointed out two major instruments put in place by the EU and its member states in order to outsource asylum matters to transit states outside of the EU. These two instruments are readmission agreements and the notion of safe third country. 7 It will be examined here whether and if yes how the EU used and uses now these two instruments to shift the burden of asylum to Ukraine. 

Readmission agreements

The EU and individual member states have signed readmission agreements with EU neighbours to readmit migrants without a regular status (or with a rejected asylum claim) from an EU country to another state such as Ukraine. This may concern migrants from the respective country (e.g. Ukrainian citizens) or migrants who had transited through the respective country (third country nationals, non-Ukrainian nationals).

Ukraine has signed and implemented an increasing number of readmission agreements since Readmission agreements such as the one between Ukraine and the EU often contain the possibility of an accelerated procedure in case a migrant was caught in the border region, crossing the border illegally. 12 This means that a person can be readmitted within two working days. Some readmission agreements (e.g. Italy -Albania) explicitly state that this accelerated 8 With the dates of the signature: Hungary 1993, Poland 1993, Slovakia 1993, Lithuania 1996, Moldova 1997, Latvia 1997, Uzbekistan 2000, Bulgaria 2001, Turkmenistan 2001, Georgia 2003. 9 procedure cannot be applied to people claiming to be refugees. 13 In the readmission agreement between the EU and Ukraine there is no such clause. It is only mentioned that the agreement shall not violate the 1951 Convention on the Status of Refugees and the protocol from 1967 thus prohibiting the return in case of risk of the third country national in Ukraine.

Moreover, according to the Dublin regulations, EU member states are obliged to accept asylum applications at their border. 14 Mariagiulia Giuffré and Nils Coleman conclude that technically, refugee rights and readmission agreements are not contradictory. 15 In practice however, "informal practices of border return" may lead to the "employment of cursory identification and return procedures in dissonance with human rights and refugee law" 16 The risk that an asylum seeker from a third country might be sent back to the transit country from the EU via the readmission agreement is particularly high when applying the accelerated procedure. Migrants who irregularly crossed the border to move from Ukraine to Slovakia and were caught at the border were often deported back to Ukraine via the accelerated procedure even if they claimed their wish to apply for asylum. 17 According to ECRE, between January and September 2010, 28 persons, including ten unaccompanied minors, reported that their wish to apply for asylum in the EU was not respected and they were readmitted to Ukraine. Some were not allowed to apply for asylum; some claimed they were not given an interpreter; others were misled and told to sign a document which would supposedly allow them to be brought to refugee facilities. 18 UNHCR recorded that in 2011, through the readmission of foreigners from Hungary, Slovakia and Poland to Ukraine 44 people claimed that they were returned to Ukraine even though they had asked for asylum but were refused access to the asylum procedure in these countries (38 people from Slovakia, three from Romania and three from Poland). 19 A lawyer of an asylum NGO in Zakarpattya, the Ukrainian region which borders Poland, Slovakia, Hungary, and Romania, described the refoulement at the Slovak border:

" These refoulements of Slovakia. And the problem is that no one can do anything. We can just monitor. And that's all. For example when organisations such as Human Rights Watch will write a report, where they will show these facts then they [Slovak authorities] will shout that this couldn't be or something like that. Nothing changed." 20 The head of this asylum NGO in Zakarpattya stated:

"When we started [in 2000] there were many refoulements by officials from Hungary and Slovakia. They said that people didn't ask for asylum but they said they did. We interviewed many people. We worked a lot to stop that. Today there is not so much. It's difficult to get statistics so we started with press articles to make our own statistics: on Border Guard A representative of UNHCR explained:

"In about 2011/2013, we did have cases of Somalis and Afghans who were returned from Slovakia to Ukraine under the readmission agreement. Some had previously applied for asylum in Ukraine, others not. Some said that they had tried to apply for asylum in Slovakia by orally stating that they wished to apply for asylum. They said they did not have access to interpretation or to information about the asylum procedure.

However, it was difficult to prove that they actually did try to apply for asylum. When we were able to access the written records in Slovakia, the written records showed that people did not apply for asylum. Indeed, if people did apply for asylum in Slovakia, then under Dublin, they would have to be fingerprinted and go through the asylum procedure there. So some asylum seekers undoubtedly chose to come back to Ukraine and wait to try again, hoping they would not get caught and would be able to proceed directly to Germany. [...] In 2013, we started to have cases arising from joint border patrols. That is, the Slovak and Ukrainian border guards would jointly patrol the border area, people would be detained on the Slovak side, and then handed over to the Ukrainians without readmission procedures. In the paperwork it appears that the Ukrainians detained the individuals in Ukraine, but there was a pattern of people saying that actually they were detained by guards wearing one set of uniforms and then handed over to the Ukrainian side. The Border Guards explained to us that this was a standard procedure in joint patrols, but obviously this creates a lot of wiggle-room for the authorities." 22 From these quotes it becomes clear that incidents exist when Slovak authorities use readmission agreements in illegal ways to send third country nationals back to Ukraine even when they formulate their wish to apply for asylum. Cases were recorded of border guards avoiding to record the persons' wish to apply for asylum refusing to accept the application, 21 Asylum NGO in Zakarpattya, Uzhgorod, head of the NGO, Interview, 2014.

lying to them or making them sign a document they did not understand. The absence of interpreters and lawyers at the border guards' facilities allows for impunity of the border guards whose practices cannot be observed and controlled. There is often a lack of information on asylum at the border too. 23 Part of the reason why border guards from the Eastern EU member states might not initiate an asylum application is their lack of experience and training concerning asylum matters. As pointed out by a report from the European Union Agency for Human Rights concerning the situation at land border crossing points (not when a migrant is apprehended when trying to cross the border illegally outside a crossing point) about one third of the border guards interviewed at the Hungarian, Polish and Slovak borders stated that they would not take steps to have an asylum procedure initiated if the person made them understand that his / her life or freedom would be at risk if returned. Between 10 and 20% of the interviewed border guards stated they would not initiate an asylum procedure if the person clearly stated that he or she is seeking asylum or is a refugee. 24 The number of border guards ready to initiate an asylum procedure in the case of a migrant apprehended outside of border crossing points is likely to be even lower.

As argued by Giuffré, readmission agreements do not represent the cause for refoulement at the border between the EU and its neighbours. However, in a context of irregular practices of border guards in contact with migrants, quick deportation thanks to readmission agreements increases the risk of refoulement. 25 The practice of joint border patrols between Slovak and Ukrainian border guards facilitates the unlawful return of asylum seekers even further as it is even less formalised and even quicker than through the readmission agreement. place in 2015 in order to reinforce the cooperation between the border guards of Slovakia and Ukraine. 26 The notion of safe third country

The notion of safe third country means that third country nationals who transited through another country which is considered safe can be refused access to an asylum procedure in the destination country. 27 According to this notion, asylum seekers should apply for asylum in the first safe country they reach rather than continuing their way to another state. This notion is part of the national legislation -unlike readmission agreements which are international agreements. However, international transfer of asylum seekers does not have a basis in common international legislation apart from the situation within the EU regulated under the Dublin agreements. This is why EU countries can use readmission agreements in order to send asylum seekers back to such a safe third country -before the substantial examination of their asylum claim. 28 Readmission agreements simplify the execution of an expulsion decision even though this should theoretically not infringe upon the right to asylum. third countries dates back to 2005 and is not being applied at the moment. Bulgaria is currently working on its update. 35 No information was found which would have confirmed that EU member states use or used the notion of safe third country to send asylum seekers back to Ukraine. In the cases where Slovakia (and to a much lesser extent Hungary) used the readmission agreement to send asylum seekers back to Ukraine, these EU states never referred to the notion of safe third country to legitimise their action. Rather, these practices occurred informally and illegally and were denied by these states. 36 In contrast, the use of the notion of safe third country would allow EU member states to openly and legally return asylum seekers to Ukraine. This has not been the case so far.

The absence of the use of the notion of safe third country might be explained at least partly by the normative power of UNHCR which repeatedly published reports warning states not to send asylum seekers back to Ukraine as UNHCR does not consider Ukraine to be a safe third and approaching the EU border. 41 There is no information available concerning their potential wish to apply for asylum. By apprehending migrants moving in the direction of the border to the EU, Ukrainian border guards reduce the number of immigrants entering the EU. This group of apprehended migrants is likely to contain a share of future asylum seekers who would have applied for asylum in the EU.

Migrants apprehended when trying to cross the border to the EU are now detained for twelve months. All interviewed members of NGOs stated that a detainee would not be released before the end of the maximum detention period even if he or she applied for asylum during detention -which in itself is very difficult. The detention period was extended from six to twelve months in early 2012. 42 A high official of UNHCR in Ukraine stated in an interview that Ukrainian officials went on study trips to Poland where they saw that the detention period there was of twelve months. Polish officials advised them to extend the detention period in order to establish a deterrent for illegal border crossing. The UNHCR representative commented that Ukrainian officials adopted everything they saw that was restrictive. 43 No information confirming or contradicting this explanation of the extension of the detention period in Ukraine could be found. However, members of NGOs working on asylum in the border region in Ukraine claim that the increased detention period acts as a deterrent.

Migrants, including asylum seekers, who tried to cross the EU border once and were detained would now rather refrain from a second attempt and search for other routes. 44 The increase of the maximum detention period for migrants apprehended while trying to illegally cross the border to the EU is a clearly restrictive measure which limits the numbers of third country nationals transiting to the EU through Ukraine. In practice, this restrictive measure limits the access of future asylum seekers to the asylum procedure in the EU. Border management is in the focus of the cooperation between EU and Ukraine on Justice and Home Affairs. 45 The EU strongly supports the Ukrainian state border guard service through the Integrated Border Management Project under the Eastern Partnership. Integrated border management is also part of the Visa Liberalisation Action Plan. A restrictive influence of the EU on Ukrainian border controls is therefore very likely.

Despite the existence of strong actors in the EU pushing for restrictive measures towards immigration and asylum, especially the EU member states, other forces should not be forgotten. For instance, in opposition to the push for stronger border security, the DG on Development and Cooperation in the European Commission tries to integrate a stronger focus on human rights and asylum into border management projects 46 thus counteracting practices such as the ones of Slovak border guards presented above. According to the interview partners in the DG, they are asked by the general director to make sure that "integrated border management" is in harmony with human rights. The interview partner said that there is far more funding for integrated border management in Eastern Europe than for migration projects and that they are trying to include human rights aspects into the work on integrated border management e.g. into trainings for border guards.

Supporting the asylum system in Ukraine -a restrictive or a preventive approach?

EU funding for border management in Ukraine is far higher than the EU support to the Ukrainian asylum system. Nonetheless the EU attention to asylum in Ukraine is considerable.

This interest for asylum in Ukraine began in the early 2000s. The EU intervenes in the asylum system in Ukraine at two levels: at the political level (at the level of negotiations between the EU and the Ukrainian state) and through projects funded by the EU. The EU thus also funded the Regional Protection Programme in Ukraine, Belarus und Moldova implemented by UNHCR. Regional Protection Programmes were established with the goal of enhancing "the capacity of areas close to regions of origin to protect refugees." 48 Leonhard den Hertog argued that Regional Protection Programmes aim at keeping asylum seekers as close as possible to their country of origin and thus limiting the migration flows to the European Union. 49 The support to asylum reception capacities in transit countries can be interpreted as a restrictive or a preventive approach. Christina Boswell herself categorises the support to asylum reception capacities sometimes as restrictive and sometimes as preventive within the same article. 50 On the one hand, support to the Ukrainian asylum system can be interpreted as long term development aid which enables or encourages asylum seekers to stay in Ukraine rather than to move on to the EU. Indeed, interviews with asylum seekers and recognised refugees in Ukraine show that especially Russian speakers from the former Soviet Union did not originally intend on leaving Ukraine but would prefer to settle down there. However, the problems of the Ukrainian asylum system push many of them to move on (e.g. due to the risk of refoulement to the country of origin, due to the impossibility of obtaining a refugee status in Ukraine despite well founded fear of return etc).

On the other hand, support to the Ukrainian asylum system may be based on the long term strategy of in the future being able to declare Ukraine a safe third country to officially send back asylum seekers who had transited through Ukraine. projects in Ukraine. This method of supporting the establishment of a functional asylum system in Ukraine can be interpreted both as a long term restrictive or a long term preventive approach.

Conclusion

Research conducted in the years 2000 before the central and eastern European enlargements has shown that the EU used readmission agreements and the notion of safe third country to shift the burden of asylum cases to its Eastern neighbours. Several authors now claim that the EU is repeating this practice in the new neighbouring states such as Ukraine. This cannot be completely confirmed by the present contribution. The EU has indeed concluded a readmission agreement with Ukraine which allows the EU to lawfully extradite irregular migrants to Ukraine. Legally, this agreement cannot be applied for asylum seekers in violation of the Geneva Refugee Convention. However, the readmission agreement facilitates unlawful practices of Slovak border guards who refuse to register asylum seekers and send them back to Ukraine through the accelerated procedure. There are hints, that such unlawful practices are even more facilitated by joint patrols of Slovak and Ukrainian border guards. Joint patrols of border guards at EU borders are strongly supported by the EU and are likely to be expanded in the future. The consequences of joint patrols at EU borders for the right to seek asylum in the EU need to be further investigated.

The second instrument which had been used by EU member states for the externalisation of asylum cases to CEECs is the notion of safe third country. This notion is not used to send asylum seekers back to Ukraine though. Indeed, Slovak border guards do not refer to this notion to legitimise the extradition of asylum seekers as they deny that they send asylum seekers back and do not record the wish to apply for asylum. It is possible that EU member states are not officially using the notion of safe third country for Ukraine given the normative power of UNHCR which regularly warns that Ukraine should not be considered a safe third country.

However, the EU might apply other means in order to keep asylum seekers in Ukraine and prevent them from reaching the EU so that the above mentioned instruments for legal return are not necessary. This corresponds to what is shown for instance by Thomas Gammeltoft-Hansen: asylum destination states try to extraterritorialise asylum and migration control hoping to avoid constraints of international asylum and human rights law. 53 A clearly restrictive approach consists of pushing, encouraging or supporting Ukrainian border guards to prevent third country nationals from approaching and crossing the EU border. This method is combined with detention of apprehended migrants in Ukraine. These groups of apprehended and detained migrants contain a share of potential asylum seekers who do not gain access to an asylum procedure in the EU. Moreover, their chances of obtaining asylum in Ukraine are even lower than for other asylum seekers because Ukrainian authorities consider them as economic migrants. 54 Furthermore, it needs to be noted that the EU has invested considerable attention and funding into the establishment of a functional asylum system in Ukraine. This could be interpreted as either a restrictive or a preventive long term strategy to decrease asylum applications in the EU. Potential underlying rationales could be: (a) The EU is trying to declare Ukraine a safe third country in the long run to be able to send back asylum seekers who had transited through

Ukraine or (b) The EU is trying to improve the situation of asylum seekers and refugees in Ukraine so that staying there seems more attractive to them than moving on to the EU. The support to asylum systems outside of the EU is special in the sense that it accommodates both human rights and security oriented interests and norms in the EU.

More than the mere return of asylum seekers from the territory of the EU, the externalisation of asylum policies by the EU refers a range of different activities of more or less restrictive nature, some of which only serve externalisation purposes in the long term. Externalisation of asylum policies to Ukraine needs to be examined as a multi-level approach which involves a variety of actors with different norms and interests. UNHCR, for instance, tries to attract the attention of the EU to asylum issues in Ukraine in order to maintain or increase its role and budget there. 55 have often only been created due to the availability of this funding. Ukrainian state border guards see their role and budget increase thanks to EU interest in their control. While these actors' norms on asylum differ strongly, they are all involved in the externalisation of asylum policies to Ukraine.

The implications of these activities for asylum seekers and refugees at and outside of the EU's borders differ. On the one hand, the EU support for asylum in Ukraine has at least partially improved the situation of asylum seekers and refugees in Ukraine. On the other hand, only a minority of those stuck in Ukraine due to the restrictive measures of EU member states at the border can access protection, a regular status and decent living conditions in Ukraine.
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  At the political level, asylum is integrated in EU assessment reports, plans and agreements with Ukraine. Starting with the EU-Ukraine Action Plan on Justice and Home Affairs presented by the European Commission in 2001, the following EU plans have always included a section on asylum in Ukraine, requesting the harmonisation of Ukrainian asylum legislation and practices to EU norms and standards and to the Geneva Refugee Convention and its Protocol. Asylum, the implementation of the Geneva Refugee Convention and the Protocol of 1967 as well as the principle of non refoulement are also included in the Association Agreement signed in 2014. 47 EU reports on Ukraine have included an analysis of asylum since 2004 and reflect a major attention to asylum since 2007. Since 2011, the EU has published every year a progress report on the Implementation by Ukraine of the Action Plan on Visa Liberalisation -with a significant part on asylum. In order to achieve visa liberalisation, Ukraine has to fulfil EU demands including in the area of asylum.The EU has also funded projects on asylum in Ukraine, especially through TACIS/ENPI/ENI and AENEAS. Several international and non-governmental organisations are or were active on asylum in Ukraine: especially UNHCR but also the Danish Refugee Council, the Hebrew Immigrant Aid Society (HIAS) and a series of Ukrainian NGOs. The work and projects carried out by these organisations are to the largest part funded directly or indirectly by the EU.
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While the notion seems preoccupying, when examining more closely the practices in the EU member states, it appears that the return of asylum seekers to third states under the notion of safe third country is very rare.
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Since the enlargement, Dublin II applies to all EU member states. Iceland, Norway and Switzerland have been included as well. Some EU countries have more or less public lists of countries which they consider to be safe i.e. in which the asylum procedure is estimated functional and fair and where asylum seekers could find protection.
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It needs to be stressed though that it is very difficult to access the information on if and how EU member states apply the notion of safe third country. Information for this paper is derived primarily from NGO reports on national asylum practices, namely through the AIDA database.

  third countries but it includes only EU member states as well as Norway and Switzerland. The UK has a list which includes the EU member states as well as Norway, Switzerland, Canada and the United States of America. Slovakia claims that it has a list of safe third countries but that it is empty. Slovenia has a list which includes Croatia. Hungary has published its list in July 2015 and has included Canada, Australia, New Zealand, the USA as well as Albania, Bosnia and Herzegovina, Former Yugoslav Republic of Macedonia, Kosovo, for asylum seekers. 37 UNHCR has published these warnings regularly since 1996 until 2015.38 It was shown that EU member states do not officially use the two major instruments to legally return asylum seekers to Ukraine. Instead of sending asylum seekers back after they reached EU territory an alternative is to keep asylum seekers in the transit country.The use of alternative approaches to keep asylum seekers in UkraineSeveral EU documents declare the objective of "partnership with countries and regions of transit" at the southern and eastern borders of the EU in order "to enable these countries better to manage migration and to provide adequate protection for refugees."as announced by the Hague Programme: Strengthening freedom, security and justice in the European Union produced by the Council. 39 Does this "support" refer to restrictive and preventive approaches to migration and asylum by the EU?40 The following section presents analytical elements which can hint to certain hypotheses rather than a fully fledged proof. Background Information on the Situation in Ukraine in the Context of the 'Safe Third Country'
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