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Labor Law as a Base for Firms' Organization

Claude Didry”™

Abstract: »Das Arbeitsrecht als die Grundlage fiir die Unternehmensorganisati-
one. This contribution explores the relation between labor law and organiza-
tions in a historical and institutional perspective based on the French case. The
adoption of labor law transforms the articulation between commodity ex-
changes and production activities. Initially, commodity markets were consid-
ered as the main test for the capacity of products to find a social utility that
conditioned the level of production activities taken in charge by contractors.
Labor law has contributed to a renewed conception of production as organized
labor, i.e., a specific activity distinct from the other activities of individuals
(e.g., family life, leisure). Recruitment and career opportunities become the
main test situation for individuals, conditioning their access to occupations and
resources for buying the very commodities they make. But, the renewal of cor-
porate governance is undermining this organizational significance of labor law
and valuing restructuring, lay-offs, and entrepreneurship, in order to restore
market mechanisms.

Keywords: Market, organization, labor law, labor contract, labor conventions,
Keynesian convention, workers, employers.

1. Introduction

In a classical social history and welfare state perspective, labor law is con-
ceived as a part of a social protection regime, contributing to what is sometimes
called “decommodification” of labor (Esping-Andersen 1990). It supposes a
previous “commodification” of labor, seen as consubstantial to the emergence
of capitalism and leading immediately to the subordination of workers to em-
ployers (Polanyi 2001 [1944]). Then, Fordism and more generally rational
organization of labor reinforced work discipline, but created simultaneously the
condition for a social protection in which labor law was characterized by its
ability to protect workers against exploitation through working time limitation
and minimum wage guarantee. Wage society could be characterized as the
equilibrium found through the corrective of market’s failure brought by welfare
state and an increase of purchase power, in order to absorb production (Castel
2003 [1995]).

* Claude Didry, Centre Maurice Halbwachs, Ecole Normale Supérieure, 48 Boulevard Jourdan,
75014 Paris, France; claude.didry@ens.fr.
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Convention theory that emerged at the end of the 1980s introduced a re-
newed attention to coordination between economic actors, in face of the focus
of neo-classical economy on individuals freed from any collective ties in their
action. Conventions as repeated coordination suppose the identification of
institutional (such as the contract) and cognitive frames, enabling individuals to
situate their action one to each other (Dupuy et al. 1989). It introduced a re-
newed analysis of the socio-economic process attached to the recognition of
labor law, through a rereading of Keynesian theory that overcomes its assimila-
tion to a corrective policy against the failures of market macro-economy ex-
pressed by a high level of unemployment. It implies going deeper into the
analysis of economic transactions and following Keynes’s criticism against the
assimilation of economic activities to the paradigm of stock-exchange markets,
which is — according to Keynes — a convention characterized by a level of
instability as high as in a beauty contest insofar as rational behavior implies an
alignment on the common opinion (Favereau 1989). Labor issues and unem-
ployment provided the opportunity of pioneering implementation of the con-
cept of “convention,” as they suppose the existence of labor organizations that
emerged progressively through the 20th century (Salais and Thévenot 1986;
Salais et al. 1999 [1986]; Diaz-Bone 2018), as coordination’s paradigms of
persons involved in production, i.e., “labor conventions” (Salais 1989). Organi-
zation cannot be reduced to coercive mechanisms, alternative to market alloca-
tions of resources that proved to be more efficient in certain circumstances
(Williamson 1985). It has to be considered as the base of goods’ production,
leading to a conception of goods’ markets as “markets of organizations” (Fa-
vereau 1989). Thus, Keynesian theory appears as rooted in a set of economic
ordinary interactions, emerging during the 20th century and presented by Salais
et al. (1999 [1986]) as a Keynesian convention.

What is the role of labor law in the emergence of such a Keynesian conven-
tion?

Labor law cannot be reduced to a protection of the employee against the
abuse of her subordination to the employer, limiting the freedom of the parties in
the labor contract, but has to be conceived as a support for the deployment of the
labor contract. From this perspective, labor contract opens a set of interactions
between the employees and the employer, and between the employees themselves
outside the opportunistic drifts encouraged by market mechanisms. As such, it
institutes labor as a specific social activity of the individuals (Didry 2016).

This text aims at articulating law, convention theory, and history in the wake
of Diaz-Bone, Didry and Salais (2015). Firstly, it addresses the situation of a
society without any labor law. Secondly, it envisages the emergence of labor
law in the economic life, during the 20th century. Finally, it analyzes the evolu-
tion of the firms, i.e., the employers, in the last decades, underlining the defor-
mation effects (Favereau 2016) of the financial markets on the organization of
the firms.
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2. Capitalism without Labor Law, the Case of 19th
Century France

2.1 The Reign of Commerce and the Organization of the Markets

Commerce appears as the driving force of capitalism since the Middle Ages,
through the fairs (e.g., the fairs of Champagne) or the freedom granted to cities
by landlords. It takes a new dimension during the affirmation of the monarchy,
as a tool for attracting gold and financing wars for the monarch (Weber 1927).
We can consider that commerce implies, historically, the organization of mar-
kets by the public forces exerted by both landlords and monarchy, and by mer-
chants themselves:

- firstly through the acceptation of free exchanges places between private
parties, like fairs and cities, in which transactions are ruled by codes of
conduct (North 1990);

- secondly through the guarantee of pacific transactions, based on the re-
pression of the use of violence, through communal wards or policemen.

Mercantilism, with the figure of Colbert in France, is a good example of this
national policy based on the discipline of markets imposed by manufactures
inspectors disseminated on the kingdom’s territory (Minard 1998). But it lead
also to the unification of the rules followed by the merchants in their transac-
tions, under a royal order or code elaborated in 1673 by Savary at the request of
Colbert. This order was the base of the commerce code promulgated by Napo-
leon, in 1808 (Ripert 1951). Under the wing of the monarchy, commerce pros-
pered in France and transformed the meaning of urban corporations monopoliz-
ing the practice of trades: artisans became at least partly furnishers of
merchants emerging of these corporations and integrating the operations of the
trades in the goods they sold. It penetrated also the countryside, by giving
peasants and their family the opportunity to produce fabrics or other articles in
many areas of the country (Minard 1998). The problem was, for the monarchy,
the absence of reliable firms able to build fortresses and ships against eventual
attacks from outside. Thus, major words of the economic theories were bor-
rowed from the vocabulary of war, such as enterprise, which was initially
synonymous to the siege of a city and designated finally economic actors able
to address public orders, for example in Vauban’s writings (Vérin 1982).

The French Revolution encouraged the development of these disseminated
production activities for the commerce, with the transfer of land ownership
from the landlords to the peasants. Thus, contrarily to England with enclosures
(see Polanyi 2001 [1944]), France remained, in a lasting way, a rural society
with more than half of the active population in agriculture during the 19th
century. A large part of the production was excluded from monetary transac-
tions and was embedded in the housekeeping, both in rural and urban areas.
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But the commercial production of peasants and urban artisans freed from the
disciplinary framework of corporations, developed continuously during the
19th century, under the lead of merchants. As Marx wrote in the first sentence
of the Capital:
The wealth of societies in which the capitalist mode of production prevails
appears as an ‘immense collection of commodities’; the individual commodity

appears as its elementary form. Our investigation therefore begins with the
analysis of the commodity. (Marx 1976 [1867], 123)

Following classical economists, labor was sometimes presented as the sub-
stance of the exchange value. However, according to Marx this statement was
but obvious:
Let us now look at the residue of the products of labour. There is nothing left
of them in each case but the same phantom-like objectivity; they are merely
congealed quantities of homogeneous human labour, i.e. of human labour-

power expended without regard to the form of its expenditure. (Marx 1976
[1867], 128)

These sentences by Marx suggest the importance of the markets of goods (be-
coming then commodities), with little considerations from the consumers and
the merchants for the conditions of their production.

2.2. The Lease of Work as an Answer to Workers' Quest of
Independence

The French Revolution is often seen in a destructive dimension through the
dismantlement of corporations and prohibition of coalition often interpreted as
the prohibition of strikes (Sirot 2002; Castel 2003 [1995]). This point of view
results in the formation of a relation between a worker and an employer, as-
suming the spontaneity of production’s organization in factories. But the
French Revolution didn’t change dramatically the conditions of production; it
confirmed the importance of commerce with the recognition of tribunals of
commerce in 1790 followed, in 1807, by the code of commerce promulgated by
Napoleon. Mechanization remained limited (Jarrige 2015; Horn et al. 2010),
and production spread in rural areas around cities renowned for some special-
ties, such as sheets in Rouen, silk fabrics in Lyon, or silk ribbons in Saint-
Etienne (Noiriel 1986; Woronoff 1994).

The constructive dimension of the Revolution, with the elaboration of com-
mon institutions for the French citizens, such as the Civil Code posing the rules
for the capacity of the individuals to own, inherit, acquire, and rent goods and
estates, was adjusted to this economic orientation. The Civil Code devotes no
less than twenty articles to a contract formalizing the relationships between
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merchant and workers or artisans: the lease of work (louage d’ouvrage).' The
lease of work emerged during the French Revolution as a claim of the workers,
based on the locatio operis of the Roman law, in the wake of the abolition of
corporations (Cottereau 2002). It became the major reference for the engage-
ment of workers by merchants (négociants), reducing the “service contract”
(location operarum) to almost nothing (two articles on the hiring of workers
and domestics) at a moment where domesticity was considered as a symbol of
the Ancient Regime. Thus, lease of work was defined as the engagement of a
person to do something for another person, at a fixed price, and opened the
possibility for each of the parties to break it whenever she wants. Under this
rule, workers paid by the piece were considered as “contractors as to the part of
the work they undertake™ (article 1799 of the Civil Code). It meant they had
the freedom to organize their activities, as they were able to deliver the piece
for which they were hired by merchants.

This legal regime confirmed the former practices that had emerged during
the 18th century both in rural and urban areas. Workers could be urban artisans,
in their workshops with the tools and machines they owned, or peasant family
members, dealing with merchants or their attorneys. They were each assigned
one of the operations (“ouvrage”) necessary to get the good completed, with
for example, in the case of the textile industry (cotton, silk, or wool): spinning,
weaving, and dying. As contractors or, in the case of the Lyon’s silk weavers,
as “home workshop foremen” (chefs d’atelier), workers used to associate fami-
ly members to the production activity and, sometimes, to hire other workers
(called in Lyon “companions” [compagnons]). They were also at the front for
the negotiation of tariffs with the merchants or the entrepreneurs, such as in
Lyon with a succession of strikes since the 18th century, which culminated in
the riots of 1831 and 1834. Thus, the lease of work regime confirmed the free-
dom of breach for both of the parties to the contract, refuting the affirmation of
a strike prohibition resulting from the French Revolution.

2.3 Embeddedness of Labor as Its Invisibilization

As suggested by Marx in the first chapter of the Capital, labor was hard to
identify as a specific activity in the social life of individuals. Most of the pro-
duction activity was dissolved in family life, suggesting a situation close to
informal economy in today’s developing countries. One could argue that the
“invisible hand” of the market relies, in fact, on the invisibilization of produc-
tion activity behind the contractor. The lease of work contributed to anchor
production activities into what Salais calls an “interpersonal production world”

Lease of work is the official translation for "/ouage d'ouvrage," see <https://www.legifrance.
gouv.fr/Traductions/en-English/Legifrance-translations> [Accessed August 8, 2018].

* Official translation.
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(Salais 1994), based on traditional trade skills and family-like relations. The
difficulties of unemployment census at the end of the 19th century indicate the
importance of such a production’s regime at that time. For example, most of
the production of garments in department stores came from workshops and
home productions of women, contracting with middlemen. These women be-
gan to consider themselves as unemployed in “off-season” periods, but statisti-
cians as Lucien March refused to see them as “out of work” because there
remained a contractual relationship with those middlemen representing the
department stores (Salais et al. 1999 [1986]).

The importance of the “male bread winner” as a contractor can also explain
the difficulties to implement legislations prohibiting children’s labor, because
of domestic production, and also because of piecework in mechanized facto-
ries. A judgment of the “Cour de cassation” (French supreme court), in 1902,
reveals a situation in which the director of a factory rejected the responsibility
of the employment of a child on a worker he had hired, and the latter had to be
considered as a contractor free to hire other workers to help him (Didry 2016,
57). This argumentation was rejected only through the intervention of the min-
ister of justice to quash the judgment. Such a situation helps imagine a general
contractors’ regime in countries like France, or Britain, as Marx suggests in the
Capital:

piece-wages allow the capitalist to make a contract for so much per piece with

the most important worker — in manufacture, with the chief of some group, in

mines with the extractor of the coal, in the factory with the actual machine-
worker — at a price for which this man himself undertakes the enlisting and the
payment of his assistants. Here the exploitation of the worker by capital takes

place through the medium of the exploitation of one worker by another. (Marx
1976 [1867], 695; emphasized by Claude Didry)

I propose to summarize this first step into capitalism with Table 1. What pre-
vails is the organization of markets, firstly through pacification of ordinary
interactions owing to the monopolization of violence by the State with, for
example, the deployment of police forces and safe road building and secondly
by legislations rationalizing commercial codes of conduct in commercial codes.
Then, a specific production derives from orders addressed by merchants to
renowned artisans or sometimes peasants (for example as weavers), free to hire
other workers. It describes a general “Pre-Keynesian” convention, in which
constitutive rules such as commercial law and civil code formalize the possibil-
ity of repeated exchanges and subcontracting, leading to a common sense on
commerce and trades. Market orientation is undermining traditional production
spheres such as family or neighborhood.

HSR 44 (2019) 1 | 217



Table 1: Commodification of Production

Organization of markets >

- Lease of work (or subcon-
tracting) regime

Main test situation
(" épreuve princijpale’)

Raw materials and goods
markets

Markets of “works" (“ouvrage'),
depending on demand
expressed on good markets

Constitutive rules

Constitutive rules: commercial
law as the framework of
supply and demand

Constitutive rules: civil law as
the framework of supply and
demand of contractors (with-
out taking the reproduction of
the coordination and tools of
production into consideration)

Common sense

Centered on exchanges

- Supports: merchants and
intermediaries

- Forms: price or interest rates
as balancing variables summa-
rizing the knowledge on the
product

Subcontractors are intermedi-
aries, trying to fix the price of
the pieces through tariffs

- after collective actions

- or observations of the
litigation resolution

Dynamics

Fashion as a distinctive mech-
anism generating new mimetic

Production depends on de-
mand variations i.e. on fashion

behavior (evoking Orléan and seasons

[1989] for financial markets)

3. Labor Law as an Organizational Strain

3.1 Labor Law as a Disruptive Legislation

Labor law — as a protective device against workers’ exploitation — is often
conceived as the result of a causal influence of Taylorism and, more generally,
of organization of labor. Such a view supposes the spontaneous emergence of a
hierarchical organization dominated by the employer to whom the worker is
deemed subordinated. But, in a situation where independent workers, hiring
often other workers, took in charge production operations, organization doesn’t
emerge spontaneously in capitalism. Even in mechanized facilities, lease of
work, called more and more often “marchandage” (subcontracting), remained
the reference for the workers, even if social historians ignored it, outside the
pioneering writings by Cottereau (2002) and Lefebvre (2003). The model was
that of the peasant or the artisan, who owned his tools and workshop. Thus law
was based on the civil code, as the common reference of the citizens mobilized
also in cases of trouble.

The juridical and legislative debates on a labor code and simultaneously on
a more specific law project about the labor contract, in France at the beginning
of 20th century, reveal a deep change in law, with a new impetus toward codes
that altered the high degree of rationality reached with the civil code. It
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corresponds to what Weber (1978, 880) characterized as the “modern law,” in
which legislation was conceived in a purely functionalist way, as a tool for
addressing economic and social issues. It means that law was no longer rooted
in bills of rights attached to a human nature; it no longer had to be presented in
the systematized way of the civil code. According to Arthur Groussier, the
socialist deputy who wrote, in 1898, the first project of labor code that
launched the discussions on this issue:

Just as we have a commercial code that regulates the relations of the

merchants, a rural code that regulates the relations of farmers, we ask for a

labor code that regulates the relations of workers and their employers. (quoted

in Didry 2016, 73)

At that time, labor had become a category that designated social and economic
realities the French Labor Office (“Office du travail”’) was observing. With
Groussier’s code, labor became the focus of a legislative structure gathering the
existing laws and adding socialist innovations. Labor was then defined in a
very marginal way, as an activity that could be either manual or intellectual.
Further discussions in a law professors’ association specified the definition of
labor contract in a law project (elaborated between 1904-1908), insisting on the
continuity of the relation between a worker (or an employee’) and an employer.

The distinctive criterion of labor contract was not subordination, but the
usual destination of the activity of the worker and the economic dependence it
caused: the recipient of work had to be a person; and if it was the public, it was
not a labor contract. This contract was individual, and led to the recognition of
work as an individual activity. Such recognition allows avoiding the
informality of the activity of family members involved in the lease of work,
insofar as these members were considered as employees of the principal
(merchant or workplace director). It also allows to identify the employer of
people working at home, who was initially seen as the principal in a cascade of
intermediaries.

Finally, these legislative and juridical debates, as they clarified the
distinction between employees and employers, also led to a renewed
conception of labor collectivities, collective actions, and industrial relations.
Collective agreements became distinct from tariffs fixing the price of
pieceworks, and were conceived as contracts between employers and groups of
employees regulating the conditions of individual labor contracts. Employees
gathered on the same workplace, in contract with the same employer, could be
conceived as the personnel of the firm, for which a Millerand’s law project on
work councils (“conseils du travail”) —proposed in 1900 — organized an
elected representation.

® These French legislative debates paralleled legal recognition of the “employment at will" by

the States legislations in the US (Vinel 2013).

HSR 44 (2019) 1 | 219



3.2 The Emergence of Production Organizations

With this new labor code — whose first book on “labor conventions” was
adopted in 1910 — all the workers shared the same condition as employees,
from the manual workers to the engineers, including technicians and clerks.
With the labor contract, employees were hired by a common employer, instead
of having a system of subcontracting, and were supposed to work with another
in a workplace. Labor law has had a creative effect on economic dynamics,
insofar as it made possible the cooperation between engineers and workers in
the elaboration of prototypes before the industrialization of new products. As
such, labor law was an opening to new “possible production worlds” (Salais
1994): “industrial production worlds” planned by engineers (themselves em-
ployed by management) and “immaterial production worlds” based on system-
atic innovation targeted by research & development (R&D) departments. It
accompanied an unprecedented industrialization of the country (Noiriel 1986)
and supported the development of new industries such as car or aviation indus-
tries, which highlights the creative dimension of labor. It enhanced the innova-
tive dynamic held by the firms, before its recent “deformation” by finance
(Favereau 2016; Hatchuel and Segrestin 2012).

Labor law remained mostly a legislative project before World War 1
(WW1), and entered the practices of economic actors only progressively. Dur-
ing WW1, the organization of war economy (based on large facilities in order
to mass-produce weapons required by army) was an important opportunity for
the implementation of this new law, through incentive wage standards and the
institution of shop stewards. After WW1, the legislation on the eight-hour day
encouraged the negotiation of labor schedules at the levels of the workplaces,
and of the industry. It required translating piece rate into time wage. Social
protection, with the legislation on occupational injuries (1898) and social in-
surance (up to 1928), was also a strong leverage to foster the clarification of the
condition of people working at home, in order to identify who was submitted to
social contributions as employee or employer. The implementation of labor law
defined the perimeter of production organizations in which management was
responsible for accidents and health of the employees. The problem was not
only the reversal of the burden of the proof, now resting on the employer,* and
the transition from an individual liability to insurable risks as presented in
Ewald (1986). It was the very existence of the employer, as in the case of log-
gers claiming for the implementation of law to their activity considered as a
harvest sold to lumber merchants. During the 1920s, judges addressed this
issue in considering loggers as employees, grounding the identification of labor
contracts on economic dependence (i.e., the fact that workers earned their liv-
ing with a labor the employer could stop at any time) (Didry 2016, 97). But, in

* Who was presumed responsible of the accident.
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the 1930s, they took subordination (as the exercise of a direct surveillance of
employers) as the main criterion of the labor contract, in order to exclude peo-
ple who worked at home. Finally, the subordination criterion has been main-
tained until today, but strongly relaxed, in extending subordination to all situa-
tions of labor in which the absence of control of the eventual employer could
not be proved.

Thus, labor law appears as a condition for the emergence of organizations,
through the rationalization of labor, which took several forms during the inter-
war period (Moutet 1996).” In this perspective, organization can’t be reduced to
the affirmation of the employers’ authority upon labor, in a way that evokes the
authoritarian conception of Williamson (1985). Organization of labor and,
more generally, of production through labor law meant the formalization of
networks of “isolated workers,” in order to fix their ultimate employer in a
subcontracting cascade, as in the case of the seamstresses who made garments
for department stores. It covered also innovative sectors such as aviation indus-
try, which in France was led by small firms focused on the fabrication of proto-
types through cooperation between high skilled workers and engineers
(Chadeau 1987; Didry and Salais 1995), and thus could be seen as close to
Storper and Salais’s “immaterial worlds of production” (Storper and Salais 1997).

The discipline resulting from the rational organization of labor by engineers
could not be reduced to a form of modern slavery (Supiot 2000), but meant also a
“microphysics of power” (Foucault 1977). Following Foucault, power exerted
by employers, engineers, and foremen implies resistance to its directive and
attempts to reverse control on the disciplined action. This microphysics of
power resulting from workers’ resistance at the workplace level is a dimension
of the “labor conventions” identified by Salais (1989). It was progressively
triggered by the action of restructured unions on the issue of labor, that led
progressively to a “macrophysics of politics” based on a vision of the economic
and social development. The creation of a General Confederation of Labor
(Confédération Générale du Travail, in short CGT) at the end of the 19th cen-
tury led to a deep restructuring of the federations in the first half of the 20th
century, from trade (based on the know-how shared by a community of work-
ers) to industry (as the aggregation of workplaces sharing common technical
characteristics) (controle ouvrier). The catholic unions followed it, with the
French Christian Workers Confederation (Confédération Frangaise des Trav-
ailleurs Chrétiens) created in 1919. Workforce gathered in a workplace became
the target of unions’ action, which aimed, since the beginning of the 1920s, at a
“workers’ control” on labor conditions at the level of workplaces, especially in
order to weight on rationalization. This orientation took off in the 1930s, in the
context of the economic crisis and of the fascist threats in Europe. The strategy

® The rationalization corresponded mostly to wage formulas varying according to the inspira-

tion of engineers. Thus, it gave the impression of an irrational rationalization.
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of organizations such as the CGT was to anchor union in the firms, through
section or workplace committees that emerged during strikes. The objective
was the negotiation of collective agreements at the level of the branch (i.e., the
industry) recognized in a law passed by the Popular Front majority in 1936. It
led to the elaboration of wage hierarchies at the branch level, based on common
categories: workers (ouvriers), but also clerks (employés), technicians, foremen
(agents de maitrise), and engineers. The aim of collective actions run mainly
by workers (ouvriers) was to cover the entire staff in a workplace, and thus to
lay the foundation of its organization.

The huge strike movement of 1936, which followed the election of a left-
wing Popular Front majority at the Chamber of Deputies, initiated a deep dy-
namic that was pursued after WW2. On the one hand, the Temporary Govern-
ment systematized employments’ classification at the branch level, between
1945 and 1947 (Saglio 2007). On the other hand, the creation of works councils
elected by the workforce in 1945 consolidated the importance of the workplace.
Nationalizations of strategic industries, such as electricity, railways, aviation,
or banking completed the picture, as they undermined the counter-effects of the
financial markets on organizations (Andrieu et al. 1987).

3.3  The Perspective of an Organized Market Economy

Labor law is a strong force for the organization of labor inside firms. Organiza-
tion doesn’t mean only forms of domination based on sanctioning deviant
behaviors, as in the Williamsonian conception. It means firstly the formaliza-
tion of wage hierarchies in which labor positions are based on skills, i.e., sets of
capacities required to occupy these positions. Assembly line is not only the
imposition of a general rhythm to the workers, labor organization gives to each
of the workers a view on the process of production, and on the place he or she
has in it (Stark 1980). The existence of a R&D department systematizes the
elaboration of lab devices, prototypes, and the industrialization of new products
that suppose the cooperation between engineers, technicians, and high skilled
workers. Thus, firms as organizations can be considered as “internal labor
markets,” as they offer their employees career opportunities and create the
condition of innovation through organizational learning.

Favereau (1989) rereading the Keynesian Theory emphasizes the priority
given to organization — as organized labor — in countries such as postwar
France, that enabled firms to elaborate and industrialize new products (such as
television, radio, electrical household appliances). Wages supported by collec-
tive bargaining and by welfare state benefits give people the resources to access
to this growing set of new products. It means that markets of goods have to be
seen as markets of organizations, since goods symbolize the activity of organi-
zations such as firms.
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Table 2: From Anti-Market Organizations to Markets of Organizations

Anti-market organizations 2>

> Markets of organizations

Main test situation
("épreuve principale’)

Labor (anti) Market Organization
in large firms/ recruitment
promotion layoff

Markets of Goods as inno-
vative products elaborated
by the firms, creating new
needs and demand

Constitutive rule

Constitutive rules: Labor con-
tract (and labor law) as anti-
competition rules, base of labor
conventions (Salais 1989, 1994)

Constitutive rule: Commer-
cial law as the base of
competition between goods
produced by organizations

Common Sense

Common sense as organizational
learning process, shaping an
innovative mass production

Common sense based on
forecast of demand

Dynamics

Development of products (inno-
vation) and of production.
Price, as predictable production
costs including wages and

Predictable sales, as the
base of the funding of
organizations (wages and
investments)

profits in the added value
produced

Table 2 shows that firms as employer play a leading role in the economy,
through their ability to innovate, based on the cooperation between engineers
and workers in an organized environment. The main test in society is no longer
the sale of commodities, but the engagement of workers in stable employments,
opening to them the access to career opportunities and resources to buy innova-
tive products such as TV, cars, dish washers, etc. During the immediate post-
war period, French firms were most of the time family owned or had been
nationalized in the wake of the CNR® program, and thus were preserved from
the pressure of financial markets. Thus, labor law can be seen as a framework
enabling workers and employers to identify labor as a specific activity in a
specific duration and workplace, distinct from the domestic activity. Unem-
ployment becomes obvious for everyone, as labor is based on the belonging to
an organized collectivity. Labor law limits competition through specialization
of the individuals and their solidarity. Common knowledge is related to innova-
tion, technical improvements and increase of efficiency as components of an
“organizational learning process” (Argyris and Schon 1978). The regulated
distribution of added value between wages and profits (through minimum wage
legislation or collective bargaining) shapes consumption and investments.

Conseil National de la Résistance, National Council of Resistance (which grouped the main
political forces of the French Resistance around General de Gaulle during WW?2).
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4.  (Financial) Markets Strike Back

4.1 The Threatened Stability of Employment

In comparison to what followed WW2, one could think that the 1970s crisis led
to the progressive dismantling of labor law. The increase of fixed term em-
ployment contracts in the 1990s was the starting point for questioning labor
law, as being obsolete in a globalized and digitalized economy making flexibil-
ity unavoidable (Boissonnat 1995). The disappearance of full employment was
seen as irreversible, in face of a long lasting high level of unemployment (Cas-
tel 2003 [1995]). This statement cleared the way for reform propositions, in
order to facilitate the breach of permanent contracts, and to align their legal
framework with the legislation on fixed-term contract in a unified form of
employment contract (Cahuc and Kramarz 2005). Does that mean the end of
internal markets through a general precariousness of the workforce?

These debates on structural reforms of the labor market, which we still know
today, mask evolutions that contribute to increasing the weight of labor and
labor law in the life of the workers. Women’s activity started a continuous
increase in the 1960s that crisis hasn’t stopped, and that contributed to a more
general increase of the French active population. Historically, labor law kept on
developing during the 1970s with the legal definition of the permanent contract
(contrat a durée indéterminée) in 1973. The labor law passed at that time re-
quired “real and serious motives” for the breach of permanent contracts, i.e.,
the obligation for the employer to present objective data (real motive) and to
justify lay-off as the only answer to the issue (serious motive). It strengthened
internal markets, and, in the same time, the base for the enactment of precari-
ous contracts (temporary work in 1972, fixed-term contract in 1978 and 1982).
Thus, the increase of precarious employment during the 1980s could be con-
ceived as an institutional learning in the use of these new contracts, instead as a
growth of precariousness in an “insiders-outsiders” model. The extension of
monthly payments for workers during the 1970s meant also a unification of the
workforce, reinforcing the relevance of internal markets.

This evolution is confirmed today, with a dominance of permanent employ-
ment representing more than 70% of the workforce (population active) in
France in 2015. In parallel, the increase of workers’ seniority in the firm along-
side the increase in age suggests that lifetime employment remains a reality.
Thus, precariousness has several aspects: precarious contracts affect in the first
instance young workers oscillating between unemployment and activity before
finding a permanent position around the age of 30. Precariousness corresponds
also to the threat on permanent contracts and their fall after the age of 60,
which are related to the frequent restructuring of the firms.
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4.2 The Hegemony of the Financial Markets and the "Deformation
of the Firm"

Firms’ restructuring and its consequences on employment are seen today as the
expression of the financial markets pressure on firms (Favereau 2016). It suggests
conceiving precariousness first of all as a precariousness of the firms, and thus
employment precariousness as a consequence of the former. At a macroeconomic
level, the prevalence of corporate governance means a weakening of investment
in favor of dividends and of the valorization of shares on financial markets. Para-
doxically, the financial crisis of 2008 has strengthened this mechanism, with a
fall of investments and a threat on credit leading to the destruction of more than
500 000 jobs in France. At a microeconomic level, the prevalence of corporate
governance questions the rationality of the economic actors who hold the power
in firms. The main source of profit is no longer production, but speculation on
financial markets resulting from workers’ resistance at the workplace level. In
fact, the most relevant comparison could be to a horse race, in which prevails the
capacity of the firms (equivalent to horses) to maximize their EBITDA (equiva-
lent to stay in the race) in order to value their share. It leads to a continuous re-
structuring, based on the search for the most profitable structure. The leverage is
here the minimization of the wage bill through relocation of production activities
in areas with low wage costs, but also through outsourcing peripheral activities in
order to focus on the core business (Zingales 2000). The ultimate strategy for the
firms is subcontracting fabrication (fabless), as in the case of Alcatel at the be-
ginning of the 2000s, which was concluded, after the merger with Lucent in
2005, by the absorption of Alcatel-Lucent by Nokia in 2013.

This mechanism is based on the deregulation of financial markets in the
1980s, which questioned the industrial strategy of the management in the firms.
It first affects employment, but also labor conditions with the development of
quantitative evaluation numbers, which transform the meaning of the individual
activity of the workers (Favereau 2016). Workers are seen as human resources,
i.e., as individual cost and profit centers to which is applied the maximization
strategy of the financialized firm. But if this evaluation conceives workforce as
an aggregation of “homo economicus,” this underlying conception of the em-
ployee as an individual rational actor (in the meaning of the orthodox economic
theory) creates a general distrust contradictory to the coordination required by
the achievement of an innovative production. It has huge consequences on
labor conditions, as a raise of psycho-social risks for the employees. Moreover,
beyond such a pressure on labor conditions and wage costs reinforced by the
threat of redundancies, big corporations tend to become integration centers of
subcontracting systems constituted by smaller enterprises (Kristensen and
Zeitlin 2005). The MEDEF,” the new national business association that re-

" Mouvement Des Entreprises de France (Movement of the French Enterprises).
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placed the CNPF® in 1998, focused on entrepreneurship, down to the level of
individual employees held as responsible for their employability and consid-
ered as “entreprencurs of themselves” (Lallement 2007). It symbolized the
main “deformation” of the firm, i.e., its marketization, attacking the “anti-
market organization” of the internal labor market that labor law has produced
(Table 3).

4.3  Labor Markets Structural Reforms and the New European
Convention of Market

This “marketization” of labor is today reinforced by the recommendation of the
EU Commission to the Member States of the Union. Such a situation corre-
sponds to a form of radicalization of liberalism in Europe, threatening today the
European institutions themselves (Salais 2012). It puts into question the
Keynesian convention experimented in postwar France (Salais et al. 1999
[1986]), and its eventual extension at the EU level through directives aiming at
harmonizing national legislations. Labor flexibility has become the unques-
tioned objective of reforms that aim at reducing unemployment and thus defi-
cits resulting from unemployment benefits. Liberalism is no longer conceived
as the need for the State to maintain market competition of market competition,
it has become a permanent research to deepen market mechanisms in several
economic and social areas, such as labor or social security (Salais 2012).

To summarize the impacts of financialization and of European marketization,
I propose in Table 3 to place the organization of market as the core organiza-
tion from which results the evolution of labor law and economic organization.

Table 3: The Marketization of the Firm

Organization of the markets > > Marketization of organizations

Main test situation
("épreuve
principale’)

Financial assets markets,
benchmark and speculative
added value

Labor market, benchmark and
performance indicators (Bruno
and Didier 2013)

Constitutive rules

Constitutive rules: bet on
profitability of the assets and
companies, stock-options for
CEOs

Constitutive rules: threat on
stable employment reinforced
by mass unemployment

Common sense

Common sense as expectations
on profits.

Based on the expertise of
financial consultants

Common sense as costs killing.
Based on the expertise of
external consultants accompa-
nying restructuring

Dynamics

Variation of prices through
stock exchange indexes

Adaptation of wage costs to
prices variations

Conseil National du Patronat Francais (National Council of French Employers).
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Table 3 shows that the organization of markets, starting with financial markets,
appears as the framework of the management activities in firms. Behind the
stability of employment in firms (Didry 2016), this evolution questions the
meaning of the firm itself as the place of labor conventions (Salais 1994). In
Salais’s view, it first affects “unemployment conventions” through the perma-
nent threat for employees of losing their jobs, and also the “productivity con-
ventions” by a dismantling of the collective division of labor in production.

Firms cease to conceive themselves as employers, and become management
entities focused on the costs issues with CEOs presenting themselves as
costkillers (Boussard 2017). It leads to a conception of the employee as a costly
“homo economicus,” which damages seriously its psychological stability.

Stock exchange indexes become objectives for the profitability expectations
of the firms, relayed by the report of financial consultants paving the way to
reach them.

External consultants implement reorganizations, in the wake of proposals
made by financial experts, in order to reduce wage costs.

5. Conclusion: On the Politicization of Economy

In addressing simultaneously the issues of labor law, organization of firms, and
financialization, convention theory is able to reach a diagnosis on the current
situation, but also to imagine reforms that oblige to stick together the develop-
ment of workers representation in the firm and a new conception of the firm
itself (Favereau 2016).” Thus, convention theory has to assume a form of polit-
ical economy that doesn’t only challenge orthodox economy in the field of
theory, by underlining the role of institutional frameworks in the economic
activities against the naturalization of “laissez-faire.” Convention theory goes
also beyond the critique of orthodox economic mechanisms based on the mar-
ket model, in order to raise the discussions to a propositional position (Fa-
vereau 2016). It draws a path, which appears symmetrical to the orthodox eco-
nomic path from the critique of welfare state (for example in The Route to
Serfdom by Hayek) to the political implementation of the neoliberal program in
the 1980s (Mirowski and Plehwe 2009).

As such, French labor developments in the direction of German codetermi-
nation model (Favereau 2016) could provide an enlargement of the reflection
on the legal framework that shapes the firm. But the proposition on representa-
tion of the workers at the corporate level of firms can’t be separated from the
labor contract, and it would be absurd to gain a representation of workers in the
governance instances of the firm, without workers stable enough to exert their

° Asin projects elaborated by lawyers in the field of commercial law (Blair and Stout 1999).
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mandate (Favereau and Jeammaud 2017). Reform of the firms in the direction
of codetermination affects the way labor contract itself is conceived and im-
plies to rediscover labor — beyond subordination — as an engagement of the
worker in a coordination that can’t be reduced to the power of the employer
(Dockes et al. 2017). In face of platforms such as Uber or Deliveroo, such a
renewal in the conception of labor contract appears as urgently necessary.
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