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THE EMPLOYMENT EQUALITY DIRECTIVE AND ACCESS TO JUSTICE FOR PERSONS WITH DISABILITIES: Some Reflections in Light of Tartu Vangla and Komisia za Zashtita ot Diskriminatsia

19 of the Treaty on the Functioning of the European Union (TFEU) allows the Union to take action to combat discrimination on different grounds, including disability. The Charter of Fundamental Rights (CFREU) also prohibits discrimination inter alia on the basis of disability (Article 21 CFREU), and provides that '[t]he Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community' (Article 26 CFREU).

Equality Directive or 'the Directive'), 3 which prohibits discrimination on the ground of disability in the workplace, and which increasingly mainstreamed disability rights across various strands of EU legislation and soft law. 4 However, the conclusion of the CRPD 'gave rise to an immediate and visible shift in the EU's approach to disability'. 5 The CRPD itself has become 'an integral part of the [EU] legal order', 6 and triggered the adoption of a comprehensive policy framework on disability, and new legislative measures. While the EU does not have competence to act in all areas covered by the Convention, 7 as is made evident by the EU's Declaration of Competence annexed to the Council decision on the conclusion of the CRPD, 8 it has so far used both hard law and soft law to support the realisation of disability rights in several areas of life.

The ratification of the CRPD also prompted the embracement of a social model understanding of disability. 9 In this respect, the Court of Justice of the European Union (CJEU or 'the Court of Justice') has played an important role by ensuring the interpretation of EU legislation in light of the Convention. 10 In case law on disability discrimination in relation to the Employment Equality Directive, and since the seminal decision in HK Danmark, 11 the CJEU has interpreted disability as stemming from the interaction between an individual's impairment and external barriers, aligning (at least formally) to Article 1(2) CRPD, 12 and has highlighted the role of reasonable accommodation in dismantling those barriers, in the context of employment and occupation. 13 In 2021, the Court of Justice released two significant 3 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, OJ L 303. 4 

INTRODUCTION

By concluding the United Nations (UN) Convention on the Rights of Persons with Disabilities (CRPD or 'the Convention') in 2010, 1 the European Union (EU) has undertaken an array of obligations to promote, protect and fulfil disability rights. Prior to the EU's accession to the CRPD, the EU Treaties and Charter of Fundamental Rights (CFREU) already incorporated references to disability. 2 Further, in 2000, the EU adopted Directive 2000/78 (Employment decisions in the cases of Tartu Vangla 14 and Komisia za zashtita ot diskriminatsia. 15 At first glance, those decisions do not depart from previous jurisprudence in that, focusing on discrimination in the workplace, they reaffirm the importance of reasonable accommodation as a gateway to equality for persons with disabilities. However, this contribution argues that, by addressing the right to work in a judicial context, the Court of Justice has indirectly, yet substantially, promoted, alongside non-discrimination in employment, access to justice for persons with disabilities, confirming that, as Xenidis suggested, the Employment Equality Directive is 'a site of normative complexity that epitomizes the legal versatility of the principle of equality'. 16 While analysing those decisions, this contribution suggests that the interpretation of the Employment Equality Directive in a manner consistent with the CRPD in relation to people working in the administration of justice carves out a significant role for the EU in the implementation of Article 13 CRPD, an area in which, formally, Member States still retain significant competence.

Following these introductory remarks, section 2 below discusses the articulation of the right of access to justice in the CRPD. It first reviews how access to justice is addressed in the broader human rights system. It then considers the normative content of Article 13 CRPD, as well as the relationships and interlinkages with other CRPD provisions. Section 3 moves on to explore the extent of EU competences in the implementation of Article 13 CRPD, and the relevance of EU law in that field. Section 4 focuses on the CJEU's novel case law, Tartu Vangla and Komisia za zashtita ot diskriminatsia. After briefly recalling the core provisions of the Employment Equality Directive, it gives an account of these decisions, highlighting the key point of the Court's reasoning. Section 5 critically discusses how those decisions contribute to promoting access to justice, and does so by contrasting them with the jurisprudence of the UN Committee on the Rights of Persons with Disabilities (CRPD Committee), ultimately emphasising the implications of the CJEU's recent case law. 17 Section 6 provides some concluding remarks.

THE CRPD AND THE ARTICULATION OF A STAND-ALONE RIGHT OF ACCESS TO JUSTICE

BACKGROUND AND GENESIS OF THE RIGHT OF ACCESS TO JUSTICE

The right of access to justice is generally conceptualised around the issue of access to the legal system, thus encompassing the right to an effective remedy and the right to a fair hearing. Flynn and Lawson suggest that the concept of 'access to justice' can be subject not only to 'a narrow interpretation which focuses primarily on issues of access', but also to 'a wider interpretation 17 The present contribution focuses on case law of the CJEU, and does not engage with case law of the European Court of Human Rights, which remains outside the scope of the analysis proposed.

which entails ensuring (and therefore defining) justice'. 18 Reflecting on Bahdi's work, they point out that a broader understanding of access to justice is more widely followed, as it enables both 'issues of justice as well as issues of access' to be covered. 19 Acknowledged as a groundbreaking treaty, the CRPD is the first human rights instrument to effectively recognise a stand-alone right of access to justice. 20 Although it was not introduced until a later stage of the travaux préparatoires, 21 the drafting of this provision relied on a 'number of comments from States Parties and civil society organisations which are particularly relevant in illustrating the many dimensions of access to justice'. 22 With regard to 'the mandate of the Ad Hoc Committee … not to create any new rights but merely to restate the application of existing human rights norms to people with disabilities', 23 the drafters drew from well-established human rights principles, such as the right to an effective remedy and the right to a fair hearing, when developing this provision. 24 In this respect, the concept of access to justice enshrined in the CRPD allows for the articulation of a number of rights recognised in core human rights treaties, such as the Universal Declaration of Human Rights (UDHR) of 1948.

The UDHR is regarded as the first instrument encapsulating formal manifestations of a right of access to justice, with Article 7 UDHR addressing equality before the law; and Article 8 UDHR, on the right to an effective remedy, providing that '[e]veryone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law'; and Article 10 UDHR focusing on the right to a fair trial in civil and criminal proceedings. Furthermore, Flynn highlights that 'access to justice is arguably one of the most fundamental civil and political rights which stems from the concept of equal citizenship'. 25 Although not explicit, some aspects of the right of access to justice are indeed found in the International Covenant on Civil and Political Rights (ICCPR), especially within Article 14, which 'encompasses the right of access to the courts in cases of determination of criminal charges and rights and obligations in a suit at law'. 26 In that regard, the UN Human Rights Committee, in its General Comment No. 32, stated that '[a]ccess to administration of justice must effectively be guaranteed in all such cases to ensure that no individual is deprived, in procedural terms, of his/her right to claim justice'. 27 Further, Article 14(3)(f) requires that, in the course of determining criminal charges against an individual, that person must be provided with the free assistance of an interpreter.

On the whole, Article 13 CRPD articulates, in a single provision, an innovative obligation that incorporates 'less familiar elements', thus reflecting the multifaceted nature of the concept of 'access to justice', and 'acknowledg[ing] that accessing justice concerns more than participating in a tribunal or court as claimant or defendant'. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] Article 13 CRPD goes beyond the previous human rights treaties and effectively 'provides a unique legal tool that can be used to counter discrimination, stigma and the exclusion faced by persons with disabilities'. [START_REF] Broderick | E. FLYNN, Disabled Justice? Access to Justice and UN Convention on the Rights of Persons with Disabilities[END_REF] 

ARTICLE 13 CRPD: GUARANTEEING EFFECTIVE ACCESS TO JUSTICE OF PERSONS WITH DISABILITIES

People with disabilities face multiple obstacles, not only when seeking redress and 'equal treatment before courts, tribunals, law enforcement officials, prison systems, and other bodies' as claimants or victims, but also when trying to participate and contribute to the justice system's functioning, as witnesses, jurors, lawyers, judges or other officials. [START_REF] Ortoleva | Inaccessible Justice: Human Rights, Persons with Disabilities and the Legal System[END_REF] The CRPD Committee has observed several times that persons with disabilities are prevented not only from resorting to the justice system, but also from contributing to its operation. [START_REF] Inter Alia | Concluding Observations on the Report of France[END_REF] Moreover, varying greatly depending on one's impairment and potential intersecting identities, the barriers faced by people with disabilities can take many forms, [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] including 'laws which deny legal standing to people with disabilities; inadequate legal information and advice; insufficient resources; inaccessible architectural design; inaccessible information or communication methods in court;

[or] an inadequate protection from subsequent victimization'. [START_REF] Flynn | Making Human Rights Meaningful[END_REF] Attitudinal barriers are also common. In fact, preconceived notions and 'hostile or paternalistic attitudes' contribute to hindering, or even preventing, the participation of persons with disabilities in legal proceedings, and to challenging, for example, their reliability as witnesses, or their competence as jurors. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] External barriers may occur in the education system, which prevents people with disabilities from following legal education and training, accessing legal professions and, ultimately, participating in the administration of justice as professionals. [START_REF] Broderick | International and European Disability Law[END_REF] With a view to ensuring that States Parties address those barriers faced by persons with disabilities, Article 13 CRPD articulates the right of access to justice in a comprehensive and novel manner. As mentioned above, while encapsulating, notably, the right to a fair hearing and the right to an effective remedy, access to justice, as enshrined in the CRPD, refers to 'a broad concept, encompassing peoples' effective access to the systems, procedures, information, and locations used in the administration of justice'. 36 As such, it enables persons with disabilities to assert the full range of rights recognised in the Convention in the context of the justice system, and contributes towards their full inclusion in society.

Article 13(1) requires States Parties to ensure effective access to justice for persons with disabilities on an equal basis with others, whereby 'effective' can be interpreted as referring to the right to an effective remedy, and 'on an equal basis with others' further indicates an 'obligation to prohibit discrimination', although not explicitly referred to in these terms. [START_REF] Flynn | Art. 13 Access to Justice[END_REF] Where Article 13 CRPD does not contain an exhaustive list of measures to ensure the effective access to justice of persons with disabilities, the CRPD Committee proceeded, in General Comment No. 6 on equality and non-discrimination, [START_REF] Crpd | [END_REF] to 'identif[y] the main obligations that must be fulfilled in order to ensure effective access to justice and processes for people with disabilities'. 39 Indeed, the CRPD Committee states that, in order to enable the participation of persons with disabilities, States Parties must commit to the:

(a) Delivery of information in an understandable and accessible manner; (b) Recognition and accommodation of diverse forms of communication; (c) Physical accessibility throughout all stages of the process; (d) Financial assistance in the case of legal aid, where applicable, and subject to statutory tests of means and merits. 40 In this respect, Article 13(1) CRPD indicates that States Parties should provide 'procedural and age-appropriate accommodations'. It is quite striking that the Article does not refer explicitly to reasonable accommodation, as a number of other CRPD provisions do. 41 Rather, it mentions explicitly procedural and age-appropriate accommodations, without expanding further on the nature of these adjustments. [START_REF]On the concept of procedural and age-appropriate accommodations, see E. FLYNN[END_REF] Subsequent scholarship has suggested that those accommodations add to reasonable accommodations, and 'may be more generic and less individualized in approach'. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] In that regard, the obligation to provide procedural and agerelated accommodations to persons with disabilities could not be 'mitigated by arguments about reasonableness and the extent of the burden they would place on the duty-bearer'. 44 The CRPD Committee confirmed this interpretation in its General Comment No. 6, distinguishing reasonable accommodation from procedural accommodations, and pointing out that the latter 'are not limited by disproportionality'. 45 Although it is not mentioned overtly, the concept of 'reasonable accommodation' remains fully applicable in the context of access to justice. Given that reasonable accommodation falls within the remit of the general principle of equality and non-discrimination, it is of cross-cutting application. [START_REF] Flynn | Art. 13 Access to Justice[END_REF] As Flynn and Lawson point out, Article 13(1) CRPD is innovative in that it explicitly refers to direct and indirect participants, 'including as witnesses, in all legal proceedings, including at investigative and other preliminary stages', which 'goes beyond the conventional focus of access to justice instruments on the rights of parties to a dispute'. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] Flynn further elaborates on the personal scope of Article 13(1) CRPD, positing that:

One interpretation is that the term 'direct participant' refers to those directly involved in, or affected by, the outcome of a legal proceedingincluding the parties to the case, legal representatives, and adjudicators such as the judge and jury. Indirect participants could then include court staff, court reporters, members of the public who attend the hearing, and even other potential claimants who could be affected by the outcome of the hearing. [START_REF] Flynn | Art. 13 Access to Justice[END_REF] With reference to the concept of 'access to justice' as defined by Lord et al., [START_REF] Lord | [END_REF] the scope ratione personae of Article 13(1) CRPD can be further interpreted as encompassing 'all persons with disabilities who are to some extent involved in a particular legal proceeding or have been in contact with the judicial system in some manner'. 50 Article 13(1) CRPD thus entails that persons with disabilities shall be recognised as professionals and active contributors to the administration of justice, reflecting the importance of their full inclusion and participation in the community. 51 Moreover, the CRPD Committee indicates that good governance relies on a democratic system which facilitates persons with disabilities assuming roles of 'claimants, victims, defendants, judges, jurors and lawyers'. 52 In this respect, the CRPD Committee also insists, in its dialogue with States Parties, on the necessity to address 'the underrepresentation of persons with disabilities in the legal profession' and the barriers they encounter. [START_REF] Crpd | Concluding Observations on the Initial Report of Luxembourg[END_REF] Additionally, it recommends that States Parties '[t]ake measures to empower persons with disabilities to work in the justice system as judges, prosecutors or in other positions, with the provision of all necessary support'. 54 Further, the 2020 International Principles and Guidelines on Access to Justice for Persons with Disabilities, drafted by the Special Rapporteur on the Rights of Persons with Disabilities, [START_REF] Crpd | International Principles and Guidelines on Access to Justice for Persons with Disabilities[END_REF] indicate in Principle 2 that '[f]acilities and services must be universally accessible to ensure equal access to justice without discrimination of persons with disabilities'. Principle 7 of this document states that '[p]ersons with disabilities have the right to participate in the administration of justice on an equal basis with others'.

Article 13(2) CRPD incorporates an obligation to provide 'training to those working in the field of administration of justice, including police and prison staff'. As such, the CRPD aims to tackle the low level of awareness, among the judiciary and the police, of the human rights of persons with disabilities, 56 which ultimately affects their capacity to enjoy the right of access to justice. In doing so, it also further reinforces the broad interpretation of the principle of access to justice in the CRPD. [START_REF] Flynn | [END_REF] Indeed, the CRPD Committee indicates, in General Comments No. 1 and No. 6, that Article 13(2) CRPD involves the promotion of training with respect to those involved in the administration of justice, such as 'lawyers, magistrates, judges, prison staff, sign-language interpreters and the police and penitentiary system', [START_REF][END_REF] as well as social workers and other first responders. 59 In this respect, the CRPD Committee regularly recommends that States Parties take measures to ensure the provision of appropriate training to relevant actors in the administration of justice. [START_REF] See | Concluding Observations on the Initial Report of Germany[END_REF] 

PLACING ARTICLE 13 CRPD IN CONTEXT

The CRPD reaffirms 'the universality, indivisibility, interdependence and interrelatedness of all human rights and fundamental freedoms and the need for persons with disabilities to be guaranteed their full enjoyment without discrimination'. [START_REF]UN Convention on the Rights of Persons with Disabilities[END_REF] It is hence evident that the realisation of Article 13 CRPD is closely intertwined with the implementation of the other provisions of the CRPD and, as such, cannot be read in isolation from them. Further, Article 13 CRPD itself is key for the full enjoyment of all rights provided for in the CRPD.

Article 13 CRPD must be interpreted in light of Articles 3 and 4 CRPD, which position the principles of equality and non-discrimination within the remit of general principles and obligations of the Convention. It must be conceived of as encapsulating an implicit obligation to prohibit discrimination in the administration of justice, with the phrase 'on an equal basis with others'. 62 It also entertains relevant connections with CRPD provisions targeting aspects of the justice system more directly. 63 As such, this Article can be read in conjunction with the following provisions of the CRPD: Articles 12 on Equal Recognition before the Law, 14 on Liberty and Security of Person, 15 on Freedom from Torture or Cruel, Inhuman or Degrading Treatment or Punishment, 16 on Freedom from Exploitation, Violence and Abuse, and 17 on Protecting the Integrity of Persons with Disabilities. 64 Furthermore, the realisation of Article 12 CRPD, which provides for the legal recognition and enjoyment of the legal capacity of persons with disabilities, is deemed as particularly relevant for the implementation of the right of access to justice. The relationship between Articles 12 and 13 CRPD is addressed in General Comment No. 1, where the CRPD Committee stresses the need to recognise the right to legal capacity of persons with disabilities, in order to enable them to access justice on an equal basis with others. 65 The CRPD Committee also mentions, in its concluding observations, how the denial of legal capacity corresponds to denying access to justice to persons with disabilities. 66 Additionally, the realisation of Article 13 CRPD is closely connected with that of Article 9 CRPD, which requires States Parties to ensure the accessibility of the physical environment, transportation, and information and communication. [START_REF] Ortoleva | Inaccessible Justice[END_REF] In this regard, General Comment No. 2 on Article 9 stresses the need to ensure the physical accessibility of the judiciary and law enforcement agencies, as well as to ensure that the relevant services provide accessible information and communications, in order to guarantee effective access to justice for persons with disabilities. [START_REF] Crpd | [END_REF] The principle of access to justice is further complemented by Article 21 CRPD on Freedom of Expression and Opinion, and Access to Information, which obliges States Parties to facilitate accessible communication and the provision of information to persons with disabilities, in the means, modes and format of their choice. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] Broderick and Ferri note that 'the general accessibility obligations laid down in Article 9 and the requirements of Article 21 to make information and communications accessible intersect and reinforce the obligations provided for in Article 13'. [START_REF] Broderick | [END_REF] Flynn and Lawson also highlight the relationship between Article 13 CRPD and Article 8 CRPD on Awareness-raising, recognising that people with disabilities, and society as a whole, must be aware of their human rights in order to be able to exercise and assert them in the justice system. [START_REF] Flynn | Disability and Access to Justice in the EU[END_REF] Finally, Article 29 on Participation in Political and Public Life must also be read in conjunction with the right to access justice, as the participation of persons with disabilities in the administration of justice, as professionals, effectively contributes to their inclusion in the functioning of public affairs. [START_REF]Mario Vital Pérez v Ayuntamiento de Oviedo[END_REF] 

THE ROLE OF THE EUROPEAN UNION IN IMPLEMENTING ARTICLE 13 CRPD: A PRELIMINARY APPRAISAL

The CRPD is the first human rights treaty that the EU has concluded. It has been heralded as a milestone in the history of the EU, and a success when it comes to the Union's role in the protection of human rights. [START_REF] Ferri | The UN Convention on the Rights of Persons with Disabilities in the EU Legal Framework and the Development of EU Disability Policies after 2020. What is Coming is Better than what is Gone?[END_REF] As mentioned in the introduction to this contribution, the CRPD has also been a driver for the development of the EU action on disability, [START_REF] Ferri | Introduction', supra note 5; see also[END_REF] and a normative standard within CJEU case law. Notwithstanding the importance of the CRPD and its subconstitutional status (below the EU Treaties, but above secondary legislation) in the EU legal order, [START_REF] Broderick | International and European Disability Law[END_REF] its implementation is fraught with difficulty, '[g]iven the EU's complex internal division of competences'. [START_REF] Chamon | Negotiation, Ratification and Implementation of the CRPD and its Status in the EU Legal Order[END_REF] However, the EU has a rather significant role to play, and can use its overall portfolio of exclusive, shared and supporting competences to implement the Convention. This is evident when it comes to Article 13 CRPD, which is identified in the EU Initial Report to the CRPD Committee as covering a field in which the EU shares competences with the Member States. [START_REF] Crpd | [END_REF] The EU, in fact, possesses shared competence in the Area of Freedom, Security and Justice (ASFJ), as provided for in Article 4 TFEU. The ASFJ, governed by Articles 67 to 89 TFEU, entails cooperation among the Member States in the fields of migration, as well as judicial cooperation in civil and criminal matters, and police cooperation. Article 67 TFEU states that '[t]he Union shall constitute an area of freedom, security and justice with respect for fundamental rights and the different legal systems and traditions of the Member State', and provides that the EU 'shall facilitate access to justice, in particular through the principle of mutual recognition of judicial and extrajudicial decisions in civil matters' (emphasis added). The right to access to justice is also embedded in the CFREU, as Article 47 CFREU recognises the right to an effective remedy and to a fair trial, while Article 48 CFREU touches upon the presumption of innocence and right of defence. Those provisions, however, are applicable to Member States only when 'they are implementing Union law'. 78 In compliance with the Treaty, and in line with the CFREU, [START_REF]On situating the concept of access to justice in the EU[END_REF] the EU has enacted a series of legislative instruments regarding criminal proceedings and the protection of victims, and an array of regulations covering civil matters. Most of those instruments relate to the recognition and enforcement of judgments and court settlements issued in another Member State, as well as procedural and substantive issues in cross-border relationships between private persons in areas such as family law, property law and contract law. 80 While EU law has progressively engaged in a (limited) harmonisation of some aspects of criminal and civil justice, legislative instruments are mostly underpinned by the principle of mutual recognition, and are based on mutual trust. 81 Regulatory aspects of administration of justice remain in the hands of the Member States. However, the CJEU has consistently held that, although the organisation of national justice systems falls within the national competence, Member States are nonetheless required, when exercising that competence, to comply with their obligations deriving from EU law, 82 including general principles of EU law such as the principle of equality. 83 In that regard, the EU's shared competence in relation to non-discrimination and related legislation comes into play. Indeed, there is currently no legislation prohibiting disability discrimination in the provision of legal services or access to justice. The proposal for a horizontal non-discrimination Directive focusing combating discrimination, on the basis inter alia of disability, outside the labour market, 84 still under discussion after 14 years, would not extend its scope of application to this field. 85 However, when it comes to those employed in the justice system, and the implementation of Article 13(1) in relation to what Flynn terms 'indirect participants', most recent case law (discussed below) indicates that the Employment Equality Directive is, in fact, relevant.

APPLYING THE EMPLOYMENT EQUALITY DIRECTIVE IN THE JUDICIAL CONTEXT: TARTU VANGLA AND KOMISIA

After having examined the normative content of Article 13 CRPD, and having located this provision within the remit of the EU's shared competence, we now move on to examine the relevance of the Employment Equality Directive in the judicial context, by looking at the CJEU decisions in Tartu Vangla and Komisia za zashtita ot diskriminatsia.

SETTING THE SCENE: THE EMPLOYMENT EQUALITY DIRECTIVE AND DISABILITY

The Employment Equality Directive bans direct and indirect discrimination, as well as harassment, on a number of grounds, including disability. The core tenets and the reach of this Directive (and those of its sister Racial Equality Directive) 86 have been progressively clarified by the CJEU in an extensive body of case law, and discussed by an ever-growing body of scholarship. [START_REF]The literature is vast[END_REF] When it comes to discrimination on the ground of disability, a significant number of decisions have been adopted after the entry into force of the CRPD, illuminating the boundaries of the protection afforded by the Directive. As highlighted by O'Cinneide, [START_REF] Liu | The Ongoing Evolution of the Case-Law of the Court of Justice of the European Union on Directives[END_REF] the CJEU has consistently adopted a purposive approach to the interpretation of this Directive, underlining its purpose and objectives. [START_REF]Surjit Singh Bedi v Bundesrepublik Deutschland and Bundesrepublik Deutschland in Prozessstandschaft für das Vereinigte Königreich von Großbritannien und Nordirland[END_REF] Further, Xenidis notes that the teleological interpretation of the Court has contributed to making anti-discrimination rules 'an important component of the Union's social policy … guaranteeing that virtually every individual is able to reap the material and symbolic benefits arising from economic participation'. [START_REF] Xenidis | The Polysemy of Anti-discrimination Law[END_REF] The Employment Equality Directive does not define any of the protected grounds. However, after the ratification of the CRPD, as mentioned above in the introduction, the CJEU has proffered a definition of the ground of disability that aligns with the letter of Article 1(2) CRPD. It held that: the concept of 'disability' must be understood as referring to a limitation which results in particular from physical, mental or psychological impairments which in interaction with various barriers may hinder the full and effective participation of the person concerned in professional life on an equal basis with other workers. [START_REF] Cjeu | [END_REF] The Court also ruled that the Employment Equality Directive covers not only disability deriving from congenital impairments or resulting from accidents, but also that arising from an illness. 92 In Daouidi, the CJEU stated that the limitation which results, in particular, from physical, mental or psychological impairments must be long-term, but this long-term requirement is fulfilled when the recovery prognosis of the worker is either unclear or likely to be significantly prolonged. 93 When it comes to discrimination on the ground of disability, in the recent case of VL, 94 the Court of Justice confirmed that the prohibition of discrimination on the ground of disability also applies in relation to differential treatment of two groups of disabled people. The CJEU, referring to the ratio of the Directive, suggested that the protection granted by it: would be diminished if it were to be considered that a situation where such discrimination occurs within a group of persons, all of whom have disabilities, is, by definition, not covered by the prohibition of discrimination laid down thereby solely on the ground that the difference in treatment at issue takes place as between persons with disabilities. 95 Article 2(2)(a) of the Directive defines direct discrimination as occurring 'where one person is treated less favourably than another is, has been or would be treated in a comparable situation' on any of the non-discrimination grounds. Indirect discrimination occurs when an apparently neutral provision, criterion or practice would put persons who possess a protected ground at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim, and the means of achieving that aim are appropriate and necessary. 96 In that regard, the CJEU has consistently held that, in order to be objectively justified, the provision at issue must pursue a legally permitted objective, and be proportionate to the achievement of that objective. 97 Notably, the Directive establishes that a difference in treatment which is based on a characteristic related to any of the grounds covered by the Directive, such as disability, does not constitute discrimination where that characteristic is a 'genuine and determining occupational requirement provided that the objective is legitimate and the requirement is 92 Ibid. See also L. LOURENÇO and P. POHJANKOSKI, 'Breaking Down Barriers? The Judicial Interpretation of "Disability" and "Reasonable Accommodation" in EU Anti-Discrimination Law', in U. BELAVUSAU proportionate'. 98 Without engaging in a discussion of this particular exception to the principle of non-discrimination, it suffices to note that the CJEU has consistently held that it must be interpreted strictly, having regard to the specific nature of the job in question. [START_REF] Cjeu (ecj) | [END_REF] In Mario Vital Pérez, the CJEU was confronted with an age limit in relation to the recruitment of a local police officer. 100 The Court of Justice did accept that, in principle, 'the possession of particular physical capacities is one characteristic relating to age', and thus it constitutes a genuine and determining occupational requirement. 101 They also held that the maintaining of operational capacity and proper functioning of the police service is a legitimate aim, but ultimately rejected the argument that an age limit was necessary and proportionate to achieve that aim.

The Directive applies to all persons, as regards both the public and sectors, including public bodies, in relation to conditions for access to employment, self-employment, or occupation; access to all types, and to all levels, of vocational training; employment and working conditions; and membership of, and involvement in, an organisation of workers or employers. 102 In general, the CJEU has adopted a broad interpretation of the material scope of the Directive. 103 For the purpose of this analysis, it is useful to recall that Article 5 of the Employment Equality Directive places on employers the obligation to adopt reasonable accommodations 'to enable a person with a disability to have access to, participate in, or advance in employment, or to undergo training, unless such measures would impose a disproportionate burden on the employer'. In Commission v Italy, the Court clarified that this obligation to adopt reasonable accommodation measures applies to all employers, and national legislation cannot create exceptions to exempt certain categories of employers. 104 The CJEU has also established that accommodation measures are the 'consequence, not the constituent element, of the concept of disability'. 105 Recital 20 of the Preamble to the Directive gives some guidance as to what might entail a reasonable accommodation, and indicates that this encompasses effective and practical measures to adapt the workplace to the disability, such as adapting premises and equipment, patterns of working time or the distribution of tasks. 106 In that connection, Broderick suggests that the Directive 'links the notion of "appropriateness" to the effectiveness of measures taken in increasing participation and inclusion in employment'. 107 The duty to adopt reasonable accommodation is limited by the 'disproportionate burden defence'. However, an employer cannot claim that the burden is disproportionate 'when it is sufficiently remedied by measures existing within the framework of the disability policy of the Member State concerned'. 108 In order to ascertain whether an accommodation gives rise to a disproportionate burden, Recital 21 of the Preamble requires the consideration of financial and other costs of the accommodation, the scale and financial resources of the organisation, and the possibility of obtaining public funding or any other assistance. Recital 17 of the Preamble provides that the Directive does not require an employer to recruit, promote or maintain in employment or training an individual 'who is not competent, capable and available to perform the essential functions of the post concerned or to undergo the relevant training'. However, this is 'without prejudice to the obligation to provide reasonable accommodation for people with disabilities'.

XX v TARTU VANGLA

The CJEU's decision in Tartu Vangla, released on 15 July 2021, arises from a request for a preliminary ruling raised by the Estonian Supreme Court (Riigikohus) in the proceedings between XX, a prison officer with a hearing impairment, and the Tartu Prison in Estonia. 109 XX is a prison officer who worked at the Tartu Prison for almost 15 years before being dismissed in June 2017. His dismissal relied on a medical certificate from the same year which showed that his auditory acuity did not meet the requirements of sound perception fixed by the Estonian Regulation in place, namely Regulation No. 12 concerning the health requirements and medical examination for prison officers, as well as the requirements relating to the content and format of medical certificates. XX shared that his hearing impairment had existed since his childhood. Following this, he brought an action before the Administrative Court of Tartu, claiming that his dismissal was unlawful and constituted discrimination on the ground of disability, thus violating the Estonian Constitution, and national legislation on equal treatment. His action was dismissed in December 2017, and the Administrative Court held that the minimum standards of sound perception prescribed by Regulation No. 12 were a necessary and justified measure which contributed to ensuring that prison officers were able to carry out their duties. In April 2019, the Court of Appeal of Tartu upheld the appeal of XX, considering his dismissal unlawful and entitling him to compensation. The Court of Appeal argued that the provisions of Regulation No. 12 on auditory acuity were contrary to the principles of equality and legitimate expectation. In doing so, it also sought a constitutional review of the provisions in question. The Estonian Supreme Court decided to stay the proceedings and raised a preliminary reference to the CJEU asking whether the interpretation of Article 2(2), read in conjunction with Article 4(1), of the Employment Equality Directive precludes national 107 legislation which imposes an outright ban on the pursuit of the occupation of prison officer where auditory acuity requirements are not met, and which prohibits the use of hearing aids to assess compliance with said requirements. 110 After emphasising that the conditions of recruitment and dismissal of prison officers fell within the scope of the Employment Equality Directive as foreseen in Article 3(1)(a) and (c) of that Directive, 111 the Court highlighted that derogations from the principle of nondiscrimination could only be justified in very limited circumstances, following a strict interpretation of Article 4(1) of the Directive, read in conjunction with Recital 23. 112 It noted that the Directive 'does not require prison services to recruit or maintain in employment persons who do not have the required capacity to carry out the range of functions that they may be called upon to perform with regard to the legitimate objective of preserving the operational capacity of those services'. 113 In that connection, it recalled, in line with Mario Vital Pérez, that the concern to ensure the operational capacity and proper functioning of those services constitutes a legitimate objective within the meaning of Article 4(1), and conceded that: the objective pursued by the national legislation at issue in the main proceedings … for minimum standards of sound perception, non-compliance with which constitutes an absolute medical impediment to the exercise of the duties of a prison officer, seeks to preserve the safety of persons and public order by ensuring that prison officers are physically capable of performing all the tasks required of them. 114 Hence, requirements relating to minimum standards of sound perception to perform the activities of a prison officer could be regarded as 'genuine and determining occupational requirement[s]' in view of the 'nature of a prison officer's duties and of the context in which they are carried out', referring for example to the necessity to react to a sound alarm or an attack. 115 However, the Court then pointed out that, under Article 5 of the Employment Equality Directive, read in light of Recitals 20 and 21, and Recital 16, employers have the duty to take appropriate measures to enable persons with disabilities to work, including through the provision of reasonable accommodation. 116 It also recalled that the Directive: precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post. 117 In doing so, the Court also reiterated that the provisions of the Employment Equality Directive must be interpreted, as far as possible, in a manner consistent with the CRPD provisions. 118 Ultimately, the Court ruled that Articles 2(2)(a), 4(1) and 5 of this Directive oppose the absolute restriction of the activities of prison officer to persons whose auditory acuity does not meet minimum sound perception requirements, without having ascertained whether the individual is capable of fulfilling his duties after having been provided with a reasonable accommodation. 119

TC AND UB v KOMISIA ZA ZASHTITA OT DISKRIMINATSIA AND VA

The decision in the case of Komisia za zashtita ot diskriminatsia was delivered by the CJEU in October 2021. 120 It followed a request for a preliminary ruling from the Bulgarian Supreme Administrative Court (Varhoven administrativen sad) in a case opposing two judges, TC and UB, against the Commission for Protection against Discrimination (Komisia za zashtita ot diskriminatsia) and VA, a person with a visual impairment.

In 2014, VA, who had been qualified to practice law since 1977, was appointed as a juror with the Sofia District Court (Sofiyski gradski sad) and assigned to the chamber of Judge UB. However, following her assignment to the Court, VA was not invited to participate in any oral procedures in criminal proceedings between March 2015 and August 2016. For that reason, in May 2015, she asked the President of the Sofia District Court, Judge TC, to assign her to another judge. As her request did not receive an answer, she lodged a complaint in September 2015 with the Commission for Protection against Discrimination (hereinafter 'Komisia'), claiming that she had been discriminated against on the ground of disability. In response, both TC and UB argued that they had acted lawfully, claiming that the differential treatment of VA was justifiable. They alleged that the duties of jurors cannot be carried out by persons with disabilities when this would result in an infringement of the principles enshrined in the Code of Criminal Procedure. The Komisia rejected the claims put forward by UB and TC, and held that VA had in fact been discriminated against on the ground of disability. TC and UB first challenged the decision of the Komisia before the Administrative Court of the City of Sofia, but their actions were dismissed, and the Administrative Court noted that, since August 2016, VA had been participating in criminal proceedings effectively. TC and UB then appealed the Administrative Court's decisions before the Bulgarian Supreme Administrative Court. This court decided to stay the proceedings, and put forward two questions for the CJEU. It asked whether the interpretation of Article 5(2) CRPD, and of Article 2(1), (2) and (3), and Article 4(1) of the Employment Equality Directive entails that it is permissible for a person who is blind or visually impaired to work as a juror and participate in criminal proceedings, or whether sight constitutes a genuine requirement of the activity of a juror. 121 The Court of Justice first rephrased and combined the questions posed by the referring court, and focused on the compatibility of excluding a blind person, such as VA, from performing duties as a juror in criminal proceedings with Article 2(2) and 4(1) of the Directive, interpreted in light of the CRPD and of Articles 21 and 26 CFREU. 122 The CJEU considered whether the Employment Equality Directive was applicable in the circumstances of the case. In this respect, it highlighted that the activities of a juror constitute paid, professional activity, and hence fall within the scope of the Employment Equality Directive. In this regard, Waddington notes that if the status of juror in Bulgaria amounts to being employed, it is unclear whether this is also the case in other EU Member States, suggesting that if being a juror was considered to be a civic duty, 'any discrimination against such jurors would automatically fall outside the scope of the Employment Equality Directive'. 123 The Court then observed that VA is a person with a disability, referring specifically and exclusively to the permanent loss of sight experienced by VA, to her impairment. 124 While the CJEU relied on the definition of disability adopted in the HK Danmark decision, 125 once again it discloses an underlying medicalised approach to disability.

The CJEU moved on to consider whether the total exclusion of VA from juror duties in criminal proceedings could be justified on the basis of Article 4(1) of the Employment Equality Directive. In this respect, it carried out a proportionality test to ascertain whether such an exclusion was appropriate for achieving the objective pursued, or whether it went beyond what was necessary to achieve it. 126 In line with Tartu Vangla and prior case law, the Court confirmed that the genuine and determining occupational requirement defence should be interpreted narrowly. 127 In relation to the proportionality test, the Court once again noted that: regard must be had to the fact that, under Article 5 of Directive 2000/78, read in the light of recitals 20 and 21 thereof, employers are to take appropriate measures, where needed in a particular case, to enable a person with a disability to have access to, participate in, or advance in employment unless such measures would impose a disproportionate burden on the employer. 128 Taking into account this duty to reasonably accommodate a person with a disability, the CJEU held that, while certain restrictions on the performance of jury duties may be appropriate to 121 CJEU, Komisia za zashtita ot diskriminatsia, supra note 15, para. 30. 122 Ibid., para. 34. Interestingly, the CJEU also quickly complemented the sources considered by the referring Court, and mentioned the necessity to refer to Articles 21 and 26 CFREU to interpret the directive in question: D. FERRI (2021), 'Op-Ed: Komisia za zashtita ot diskriminatsia', supra note 120. 123 L. WADDINGTON (2022), 'Komisia za zashtita ot diskriminatsia', supra note 120, para. 10. 124 CJEU, Komisia za zashtita ot diskriminatsia, supra note 15, para. 39. 125 CJEU, HK Danmark, supra note 6, para. 38; CJEU, Komisia za zashtita ot diskriminatsia, supra note 15, para. 39. 126 CJEU, Komisia za zashtita ot diskriminatsia, supra note 15, para. 54. 127 Ibid., para. 45. See also L. WADDINGTON (2022), 'Komisia za zashtita ot diskriminatsia', supra note 120, para. 13 and the case law cited therein. 128 Ibid., para. 54. fulfil the principle of immediacy and the direct assessment of evidence, Articles 2(2)(a) and Article 4(1) of the Employment Equality Directive, read in the light of Articles 21 and 26 of the Charter, and in light of the CRPD, preclude the total exclusion of a blind juror from criminal proceedings, without having assessed whether the individual is capable of fulfilling her duties as a juror after having been provided with reasonable accommodation. In the two cases outlined above, the CJEU focused on the interpretation of the Employment Equality Directive, and considered the situations faced by two individuals with disabilities, a prison officer and a juror, having regard to their rights to work and not to be discriminated against in the workplace. The Court did not refer extensively to the CRPD in Tartu Vangla, following the succinct approach adopted by Advocate General (AG) Saugmandsgaard Øe. The CJEU, in fact, limited itself to mentioning that the obligation to reasonably accommodate a person with a disability: is also enshrined in the [CRPD], which was approved on behalf of the European Community by Council Decision 2010/48/EC of 26 November 2009 …, the provisions of which may be relied on for the purposes of interpreting the provisions of Directive 2000/78, so that the latter must, as far as possible, be interpreted in a manner consistent with the Convention. 130 In Komisia za zashtita ot diskriminatsia, the Court, while recalling the principle of consistent interpretationas in Tartu Vanglaexplicitly mentioned Article 5(3) CRPD, which 'stipulates that, in order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure that reasonable accommodation is provided'. 131 In this respect, the assessment of VA's 'ability to work … in light of the provision of reasonable accommodations is fully in line with both Directive 2000/78 and the CRPD, as [is] the requirement for an individualised analysis'. 132 The CJEU tried to elucidate the ratio of this provision, connecting it to Article 27 CRPD, and noting that: In neither of these decisions did the CJEU mention Article 13 CRPD. Interestingly, Article 13 CRPD was recalled by AG Saugmandsgaard Øe in his opinion on Komisia za zashtita ot diskriminatsia, 134 alongside Articles 5 and 27 CRPD. The AG made reference to procedural accommodations and argued:

Reference should be made to Article 13 of that UN Convention, which deals with 'access to justice' for persons with disabilities. That provision stipulates that States Parties to that convention are to ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings.

In this regard, the AG also recalled the above-mentioned International Principles and Guidelines on Access to Justice for Persons with Disabilities, 135 stating that:

the right of equal access to justice requires that persons with disabilities have the opportunity to participate directly in the adjudicative process, including as jurors.

To that end, States are called upon to remove all disability-related barriers, including laws, that prevent persons with disabilities from being judges or jurors, and to ensure the equal participation of those persons in the jury system by providing them with all necessary support, reasonable accommodations and procedural accommodations. Those accommodation measures include the provision of independent intermediaries or facilitators trained to provide communication assistance to parties, such as oral interpreters, who must perform their functions effectively, accurately and impartially. They also include technical support in the form of voice telecommunications products. 136 As noted by Waddington, AGs, in their opinions, have been more likely to engage with the CRPD and its interpretation. 137 The Court has so far been much more reluctant to do so, and has also tended to rely on or cite a limited number of CRPD provisions. The silence of the Court in those cases is hence unsurprising. However, both decisions, as will be discussed below, do fall under the scope of Article 13 CRPD and the right of access to justice, and can be seen to contribute to its realisation. 

ARTICLE 13 CRPD: A HIDDEN NORMATIVE FRAMEWORK?

Tartu Vangla and Komisia za zashtita ot diskriminatsia both concerned individuals working within the administration of justice, one as a prison officer and the other as a juror. First, one may question whether, in fact, their situations could fall under Article 13 CRPD. As recalled in section 2 above, Article 13(1) CPRD lays down States Parties' obligation to provide effective access to justice for persons with disabilities, on an equal basis with others, and both scholarship and the CRPD Committee have argued for a broad personal scope of this provision. The scope ratione personae of Article 13(1) CRPD is said to encompass direct and indirect participants with disabilities, meaning individuals who are to some extent participating in legal proceedings, including at investigative and other preliminary stages. 138 The obligation laid out in Article 13(1) CRPD can be understood to apply to those involved in the judicial system in some way, including as professionals, seeking 'the opportunity to perform their duties as parties, witnesses, jurors, lawyers, prosecutors, judges, arbitrators, and other participants in the administration of justice' on an equal basis with others. 139 The CRPD Committee examined the violation of Article 13 CRPD in the context of jury duty in 2016, in individual communications brought under the Optional Protocol to the CRPD. 140 In particular, in both Gemma Beasley v Australia 141 and Michael Lockrey v Australia, 142 the CRPD Committee considered the situation of deaf individuals summoned to serve as jurors in Australia, and prevented from doing so due to a lack of accommodation. In both decisions, it confirmed that exercising the activities of a juror fell within the scope of Article 13 CRPD, as 'the performance of jury duty is an integral part of the Australian judicial system and, as such, it constitutes "participation" in legal proceedings'. 143 The relevance of Article 13 CRPD in Tartu Vangla may be perceived as more limited. The CRPD Committee has not addressed in its jurisprudence whether prison personnel are included under Article 13(1) CRPD, nor has it adopted a General Comment on Article 13 CRPD, which could potentially clarify this issue. However, it ensues from Article 13(1) CRPD that access to justice refers to the participation, be it direct or indirect, in legal proceedings, 'including at investigative and other preliminary stages'. As such, Article 13(1) CRPD does indeed seem relevant when it comes to participation in all phases of legal proceedings, including the conviction that follows at a posterior stage. Further, the administration of justice includes the penal system. In that regard, a prison officer, such as XX in Tartu Vangla, falls within the scope of Article 13 CRPD.

Second, one may question whether the reference made by the CJEU to reasonable accommodation falls within the normative content of Article 13 CRPD. The answer to this question is in the affirmative. In both Gemma Beasley v Australia and Michael Lockrey v Australia, the CRPD Committee discussed the lack of accommodation that the applicant 138 experienced. In Gemma Beasley, it argued that the failure to provide Auslan (Australian Sign Language) amounted to a failure to fulfil its obligations under Article 13(1) CRPD, read alone and in conjunction with Articles 3, 5(1) and 29(b) of the Convention. 144 In Michael Lockrey, the CRPD Committee reached a similar conclusion, finding that Australia had failed to provide reasonable accommodation in the form of steno-captioning. 145 A similar approach to the role of reasonable accommodation in judicial settings can be found in Makarov v Lithuania. In that individual communication, the CRPD Committee found the State Party to be in violation of the rights of Ms Makarova (deceased wife of the applicant) under Article 12(3) CRPD and Article 13(1) CRPD, as it failed to provide any form of reasonable accommodation for her to participate in the court proceedings and subsequent appeal procedure. 146 While the CRPD Committee does not seem to be fully consistent in the way in which it deals with reasonable and procedural accommodations, 147 the relevance of reasonable accommodation in judicial contexts is settled, and has been constantly highlighted by scholars. 148 In this respect, the focus maintained by the CJEU on reasonable accommodation is relevant within the context of Article 13 CRPD. 149 Hence, not only the situations giving rise to the Tartu Vangla and Komisia za zashtita ot diskriminatsia cases fall within the scope of Article 13(1) CRPD, but the interpretation of the Employment Equality Directive given by the CJEU de facto supports access to justice for people with disabilities. In particular, the CJEU does advance the right of access to justice by affirming the need to provide reasonable accommodation to persons with disabilities who are 'indirect participants' in the justice system and to ensure their equal enjoyment of justice-related positions. The CJEU had already been confronted with differences in treatment involving persons working within the administration of justice, particularly on the ground of age. 150 With Tartu Vangla and Komisia za zashtita ot diskriminatsia, the Court confirmed that issues of access to justice, insofar as they relate to personnel in the administration of justice, remain within the scope of the Directive. Further, those decisions confirm the propensity of the CJEU to rely on 'the principle of non-discrimination in employment underpinning the Directive [to fulfil] various socio-regulatory functions', expanding the reach of the Directive. 151 They once again make it evident that 'employment, occupation and vocational training … are entry points for multi-dimensional demands that extend beyond the scope of material and distributive disadvantage, and include grievances relating to participation in social life and recognition of diversity and difference'. 152 The CJEU has been reluctant to overtly refer to Article 13 CRPD, probably mindful of the fact that the administration of justice remains a sensitive area for Member States. However, having regard to the AG's reference to the International Principles and Guidelines on Access to Justice for Persons with Disabilities, and to procedural accommodations, the CJEU has probably lost an opportunity to capitalise on the synergies between Articles 5(3), 13(1) and 27 CRPD, and to highlight the important role of the EU in the implementation of Article 13 CRPD. The latter provision remains a hidden normative framework in Tartu Vangla and Komisia za zashtita ot diskriminatsia, but one that may emerge in future cases.

CONCLUDING REMARKS

Article 13 CRPD recasts the right of access to justice as a stand-alone, broad right, advancing on previous narrower formulations set out in international human rights instruments. It imposes a range of far-reaching obligations on its parties, including the EU Member States and the EU, in order to ensure the effective access to justice of persons with disabilities as parties to legal proceedings, and as professionals within the justice system, broadly conceived of. On the whole, it requires States Parties to remove disability-related barriers in the justice system, and provide age-appropriate and procedural accommodations to ensure the equal participation of people with disabilities in roles related to the administration of justice.

In Tartu Vangla and Komisia za zashtita ot diskriminatsia, the situations of both XX and VA were considered from the standpoint of their right to work, in relation to the application of the Employment Equality Directive and the concept of 'reasonable accommodation' contained therein. The CJEU cited the CRPD, and in Komisia za zashtita ot diskriminatsia referred specifically to Articles 5(3) and 27 CRPD. However, both cases can be understood to fall within the scope of Article 13 CRPD, as they pertain to the participation of individuals with disabilities as professionals within the justice system. Although the organisation of justice is a competence of the Member States, this contribution argues that, ultimately, the CJEU's recourse to the Employment Equality Directive effectively serves the implementation of Article 13 CRPD in the EU. The new Strategy for the Rights of Persons with Disabilities 2021-2030 reflects the EU's growing interest in the area of access to justice, as the Commission indicates that it will, among other measures: provide guidance to Member States on access to justice for persons with disabilities in the EU, building on international guidance provided by the United Nations [and] develop measures to support Member States in boosting the participation of persons with disabilities as professionals in the justice system and collect good practices on supported decision-making. 153 These judicial developments tally with the Commission's willingness to enhance access to justice for persons with disabilities, and demonstrate that the EU has a significant role to play beyond merely providing support to Member States in implementing Article 13 CRPD. Further, they are the latest (but not certainly the last) evidence of the wide reach of EU nondiscrimination law. 154 154 E. FLYNN and A. LAWSON (2013), 'Disability and Access to Justice in the EU', supra note 18, p. 32.
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