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CHAPTER 1

A Comparative Journey into COVID-19
Policies in Europe

Clara Egger and Raul Magni-Berton

INTRODUCTION

The events are now well known. In December 2019, the city of Wuhan
(Eastern China) went under lockdown to contain the spread of a fast-
growing epidemic caused by a coronavirus. Shortly after the images of the
sealed-off city reached European television screens and newspapers, the
first cases were reported in Italy. After Asia, Europe became the second
continent to be affected, with the first cases recorded in Italy on 31 January
2020 (Ritchie, 2020). On 13 March, the number of cases in Europe
exceeded those in Asia, leading the World Health Organisation (WHO) to
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declare Europe the epicentre of the crisis, with 40% of the world’s cases
and 68% of the deaths (WHO, 2020). In less than two months, several
European governments were overwhelmed by the spread of the pandemic.
Unlike their Asian counterparts, European decision-makers had little
recent experience with coronavirus-induced respiratory infections. The
last severe influenza pandemic occurred in 1968 and affected European
countries mostly unevenly (Viboud et al., 2005). In addition, at the end
of January 2020 there was little scientific knowledge about the virus, while
in March 2020 expert advice was highly conflicting. The spread of the
virus among children, its airborne nature, the mechanisms of immunity
and its duration were among the major unknowns.

The COVID-19 pandemic presented European policymakers with a
dilemma. They had to balance the need to protect the health of the popu-
lation while maintaining the normal functioning of institutions. Giving
absolute priority to protecting health can lead to restrictions on individual
freedoms, including freedom of movement, privacy, trade and religion.
Such a priority can also negatively impact political rights through the can-
cellation or postponement of elections, referendums and the restriction of
petitions or demonstrations. Finally, the balance of powers can be altered,
as the need for quick and coordinated decisions increases the power of the
executive to the detriment of parliament, the judiciary and regional
authorities. More specifically, exceptional crisis-management policies can
have a negative impact on the economy and on the level of trust in the
institutions, as well as creating opportunities for democratic backsliding.
In contrast, giving priority to the normal functioning of institutions can
lead to an out-of-control pandemic with dramatic consequences in terms
of human lives.

In deciding on the best course of action, policymakers had little cer-
tainty and evidence, at least during the first wave of the pandemic. Faced
with the same constraints, European policymakers responded in very dif-
ferent ways. Some activated constitutional emergency provisions, while
others relied on crisis-management legislation. Several countries took a
very centralised approach to pandemic management, while in others, poli-
cies were adopted at the regional or local level. In some countries, restric-
tions were very strict (including a curfew, a ban on leaving one’s home for
more than one kilometre, and strict police controls), whereas in others,
people were called upon to exercise their sense of civic duty and solidarity
by restricting their travel and daily activities. Neighbouring countries that
share the same history, political culture, legal systems and institutions
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reacted in contrasting ways. For example, while the Dutch cabinet imple-
mented one of the softest approaches to crisis-management in the early
stages of the pandemic (January—March 2020), Belgium introduced a very
strict lockdown early on (Massart et al., 2021).

Such different policy responses were however associated with a high
degree of semantic proximity, making the analysis of legal responses even
more arduous and possibly confusing. Although nearly all European coun-
tries—to the notable exception of Sweden—based their crisis-management
strategy on a “lockdown,” the amount of the restrictions decided upon as
well as the level of coercion used in their implementation considerably
vary (Engler et al., 2021; Egger et al., 2021).

This diversity of policy responses is even more striking as European
nations are closely connected with one other and that pathways of policy
diffusion and learning abound. In particular, the European Union (EU)
offers coordination mechanisms in public health that go beyond the gen-
eral guidelines of the WHO and drive from the 2014 EU Agenda on
Health Systems (European Commission, 2020b). In addition, joint crisis-
management mechanisms—through the EU civil protection instrument—
are long established among European countries (European Commission,
2020a). Nevertheless, governments reacted to the pandemic in multiple
and sometimes contrasting ways—and continued to do so well into
autumn 2021. As a result, the cross-national variation in COVID-19 pol-
icy responses in Europe is very high and, as such, has sparked scholarly
interest (Egger et al., 2021; Engler et al., 2021; Rausis & Hoffmeyer-
Zlotnik, 2021).

Our edited volume aims to contribute to such a literature by providing
a comparative account of COVID-19 policies across Europe. While most
existing handbooks and edited volumes compare national case studies,
mostly focusing on containment policies (see, inter alia, Hale et al., 2021;
Chengetal., 2020; Grogan & Donald, 2022), this volume brings together
scholars of crisis-management policy, comparative politics and law to anal-
yse the variation in the design and implementation of a wide range of
COVID-19 containment policies at the national and subnational levels.
To achieve this goal, we make use of new comparative data—collected
during the EXCEPTIUS project—mapping the diversity of COVID-19
policies in 32 European countries based on the computational analysis of
legal archives.
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Marring COVID-19 CONTAINMENT POLICIES
IN THE EUROPEAN ECONOMIC AREA:
Tae EXCEPTIUS Project

Empirically, the contributions to this volume draw on data collected by
the EXCEPTIUS project (Egger et al., 2022). During the course of the
pandemic, a group of 17 scholars representing five disciplines from the
social sciences and humanities, coordinated by the University of Groningen
(the Netherlands) and the University of Grenoble (France), came together
to collect data on the modalities of exceptional decision-making and
policy-making during the COVID-19 pandemic. Simply defined, excep-
tional measures impose extraordinary constraints on democratic gover-
nance, fundamental rights and everyday freedoms compared to pre-crisis
business as usual. To achieve this goal, we have taken a three-pronged
approach. First, we trace the measures back to their origins, creating a
corpus of COVID-19 legislation that uniquely allows researchers to anal-
yse the diversity of legal instruments used to contain the COVID-19 pan-
demic. Press releases or expert surveys, which are commonly used in
competing projects (Hale et al., 2021; Cheng et al., 2020), capture such
dimensions only indirectly and imperfectly. In contrast, legal sources detail
the types of containment measures adopted, its modalities of implementa-
tion and the changes they introduce to pre-crisis governance. Analysing
legal data allows to go beyond the semantic proximity of COVID-19 mea-
sures to uncover how a single measure (e.g., a lockdown) was implemented
in a more or less stringent manner over time and space.

Second, our project defines the most comprehensive taxonomy of
exceptional measures in the area of democratic governance, the rule of law
and fundamental rights and freedoms. Four meetings took place among
consortium members between May and September 2020 to draw up the
project taxonomy. Classes and subclasses were identified by applying both
top-down and bottom-up approaches. They are presented in
Table 1.1 below.

The scientific board first did an extensive literature search to identify
modalities of exceptional crisis-management measures in their relevant
field. A sizeable literature has especially focused on the modalities and
typologies of emergency powers (Rooney, 2019; Ferejohn & Pasquino,
2004; Gross & Aoldin, 2006; Bjernskov & Voigt, 2018) allowing us to
identify two first classes of events respectively focusing on: (1) state of
emergency provisions—based on constitutional or ordinary law; (2)
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Table 1.1 EXCEPTIUS Taxonomy of COVID-19 containment measures

Class

Subclasses

State of emergency provisions

Restrictions of fundamental rights and civil liberties
Note: The fundamental rights and civil liberties listed
correspond to the Charter of Fundamental Rights of

the European Union

State of emergency declaration
Executive decision-making
Suspension of parliamentary
activities

Suspension of elections
Suspension of initiatives and
referendums

Suspension of constitutional
courts

Suspension of legal advisory
bodies

Suspension of ordinary courts
Suspension of subnational
competence

Limitations to political
opposition parties
Limitations to civil society
organizations/intermediary
associations

Restrictions on freedom of
movement

Neighbourhood lockdown
(checkpoints)

Restrictions on freedom of
speech

Restrictions on freedom of press
Restrictions on freedom of
religion

Restrictions on the right of
privacy

Restrictions on the right to
justice

(continued)
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Table 1.1 (continued)

Class Subclasses
Restrictions of daily liberties /activities Social distancing (beyond
household)

Mask requirements
Use of CoronaApp
Quarantine requirements
Stay-at-home requirements
Compulsory self-filled form
before leaving home
Restrictions on private
gatherings
Radius authorized outside home
Restrictions to visit vulnerable
groups
Restrictions on funeral
attendance
Restrictions on sport activities
Compulsory medical procedures
(tests, hospitalizations, vaccines)
Vaccination
Closures/lockdowns Closure of venues of
entertainment and culture (e.g.,
museums, cinemas)
Restrictions on public gatherings
Daycare /kindergarten closure
Primary school closure
Secondary school closure
University/tertiary school
closure
Closure of non-essential shops
Workplace closure
Restrictions on international
travels
Restrictions on internal travels
Restrictions on public transport
Closure of air traffic
Closure of railway network
Restrictions on commercial
Schengen/international flights
Curfew implementation
Restrictions in prisons

(continued)
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Table 1.1 (continued)

Class

Subclasses

Suspension of international cooperation and
commitments

Police mobilization

Army mobilization

Changes of asylum-secking
procedures evaluation
Suspension of trade agreements
Suspension of visa/permits
delivery

Closure of embassies,/
consulates

Repatriation of national citizens
abroad

Recall of foreign troops abroad
Suspension of migration related
procedures

Suspension of migrant
deportation

Border closure

Police mobilization

Size of federal forces/national
force mobilized

Local forces

Size of local forces mobilized
Transportation police force
Size of transportation police
forces deployed

Other additional public agents
Number of additional public
agents mobilized

Private forces deployed

Size of private forces deployed
Extension of power (types of
agents; types of powers granted)
Ad hoc extension

Support to health authorities
Maintaining public order
(patrolling the streets, securing
buildings)

Enforcing lockdown or curfew,
policing duty (e.g., checking
1Ds)

Deployment of the military in
private buildings

Extension of military powers/
duties

Types of power extension
Prison sentences for non-
compliance with the law

(continued)
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Table 1.1 (continued)

Class

Subclasses

Governance oversight and transparency

Public administration and compensatory measures

Emergency decision-making

Press conferences of the
executive

Publicity of executive measures
Creation of specific (ad hoc)
accountability mechanism
Parliamentary investigation
committee

Other investigation committee
Creation of certification of
information by the government
Extension of administrative
competence

Suspension of administrative
deadlines

Changes in legal procedures
Suspension of legal time frames
for sale and notary agreements
Suspension of procedural time
limits (visas, passports, police
custody, etc.)

Compensatory measures
Emergency decision-making
Executive decision-making
Suspension of parliamentary
activities

Suspension of elections
Suspension of initiatives and
referendums

Suspension of constitutional
courts

Suspension of legal advisory
bodies

Suspension of ordinary courts
Suspension of subnational
competence

Limitations to political
opposition parties

Limitations to civil society
organizations/intermediary
associations
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derogations to fundamental rights and freedom—as listed in the European
Convention on Human Rights. To identify countries that introduced
exceptional measures based on crisis-management legal frameworks, we
introduced a last class (10—emergency decision-making).

We added to these two seminal classes, a third one, that derives from
the ability of governments to derogate from international human right
treaties in times of emergencies (Hafner-Burton et al.;, 2011) and covers
broader suspension to international agreements and commitments. We
then reviewed the literature on pandemic management approaches as well
as similar text analysis initiatives focusing on COVID-19 (Cheng et al.,
2020; Porcher, 2020; Hale et al., 2021) to define two other classes. The
first covers restrictions of daily liberties targeted at preventing the spread
of the COVID-19. This includes restrictions placed to daily activities such
as sport, different forms of private and public gathering but also obliga-
tion to maintain social distances and wear a mask. The second focuses on
closure and lockdowns in various sectors such as education, commercial
activities or culture but also restrictions to national and international trav-
els. Two classes—mobilization of the army and of the police—were added
by board members specialized of security public policies to identify excep-
tional implementation modalities. Collecting data on implementation
modalities is central to have a more fine-grained view of the stringency of
the exceptional measures adopted. In some countries, such as Denmark,
the state of emergency was declared but not implemented. In others, such
as initially the Netherlands, the police largely played a mediation role and
raised awareness among citizens about the importance of complying with
exceptional measures. Other countries—such as France, or Poland—have
seen a large deployment of the police and the army to support public hos-
pitals and sanction non-compliance.

A more bottom-up inductive approach was followed to complement
the initial identification of measures. This allowed us to compensate for
literature gaps as well as to mitigate an initial biased focus on restrictive
measures. Documenting exceptional measures aiming at granting excep-
tional rights to citizens—such as the possibility of attending court hear-
ings online or the extension of legal and administrative deadlines—is
equally important to uncover how governments navigate the dilemma
between protecting the life of their citizens and preserving the functioning
of democracies in pandemic times. To do so, the scientific board, sup-
ported by a researcher specifically hired for the project manually analysed
a random sample of 50 legal documents focusing as much as possible on
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general COVID-19 law and containing at least one document per coun-
try. This process not only enabled us to refine the taxonomy of the sub-
classes identified but also to come up with a new class, focusing on
government oversight.

Third, we leveraged computational text analysis methods to apply this
taxonomy to our legal corpus. We experiment with a large array of super-
vised classifier models together with the support of a team of computa-
tional linguists (Tziafas et al., 2021). The automated pre-processing of the
corpus performed by the most performant multilingual classifier was then
provided to a multinational team of coders that further described the mea-
sures (duration, target groups, authority). The combination of both com-
putational and close reading techniques allowed us to classify exceptional
measures on a daily basis from January 2020 until the end of April 2021 in
32 countries of the European Economic Area at both national and subna-
tional levels of governments.

The final EXCEPTIUS dataset (Egger et al., 2022) is structured as a
longitudinal and cross-sectional dataset. Each entry in the dataset is an
exceptional measure codified in a legal act and adopted on a specific day in
a specific place (the national territory of a country or a subnational region
based on the NUTS 2 typology). Each of the measures is allocated to a
class and subclass based on the EXCEPTIUS taxonomy of measures (pre-
sented in Table 1.1 above). In addition, for each subclass, the modalities
of enforcement of the measure, its duration, target groups as well as the
sanctions foreseen for non-compliances are specified. Additional descrip-
tive data include the authority which decided on the adoption of the mea-
sure, its legal source (type and URL) as well as the geographical coverage
of the measure. The coverage of the dataset concerns 32 countries of the
European Economic Area over 15 months (from January 2020 to April
2021).Each contribution to this volume leverages the EXCPETIUS data-
set and sheds new comparative light on the patterns of variation of
COVID-19 containment measures in Europe.

Facrts FIrsT

Ideally, social scientists should be able to assess how effective various pub-
lic policies are in containing a crisis. This is key not only to ensure that
political accountability is informed by scientific evidence but also to trig-
ger effective forms of policy learning. The COVID-19 pandemic offers a
unique opportunity. The disease struck a large range of countries in a
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short and comparable timeframe and triggered very different policy
responses. This context—akin to a natural experiment—provides counter-
factuals, i.e., the opportunity to capture what would have happened if
different policies had been implemented.

However, this unique opportunity is hampered by a lack of quality data.
Current evaluations go in two different directions. Some rely on compara-
tive data to analyse the impacts of COVID-19 policies but don’t take the
policies themselves as a central focus. For example, the study by Altiparmakis
et al. (2021) uses surveys in 11 countries to predict citizens’ positive or
negative evaluations towards government responses as a whole. Other
comparative studies are based on the Oxford COVID-19 Government
Response Tracker (see Aknin et al., 2022; see Mendez-Brito et al., 2021
for a systematic review) which focuses on three core categories of contain-
ment policies (closures and lockdowns, economic and health response)
but neglect changes compared to pre-crisis governance patterns. Yet, the
way policies are decided upon is key to their legitimacy which in turn
shape citizen compliance and ultimately the effectiveness of crisis response
(Bargain & Aminjonov, 2020).

Other studies analyse a wider range of policies but limit their analysis to
one country (see Knaul et al., 2021; in Mexico or Cramer et al., 2022, in
the United States; Askim Christensen, 2022, in Norway). To the best of
our knowledge, this volume is the first to provide a comparative and
descriptive account of the way various governments handled the
COVID-19 pandemic focusing on a large range of policies and countries.

The simple yet important aim of this book is, first and foremost, to
precisely document the diversity of measures adopted across the European
continent. Before evaluating the effectiveness of crisis governance, our
ambition is to present in detail how each authority—at a national or sub-
national level—has governed. What everyone knows as lockdowns, com-
pulsory vaccinations, wearing of masks, states of emergency or exceptional
measures are in fact a set of rules that considerably vary from one country
to another. Lockdowns were, for example, stringent in Europe and the
depth of control used in enforcing them differed.

Each chapter focuses on a specific policy event to provide a detailed
account of the differences across countries or so-called pandemic waves.
This mapping comes with complementary data and attempts to assess the
level of exceptionalism characterizing each country.

Prioritizing the establishment of the facts does not mean that the
EXCEPTIUS dataset is immune from errors. Despite the attention and
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efforts of the many researchers involved in the project, the database will
need to be corrected and expanded in the future. Some regulations may
have been forgotten and the coding process, based on complex legislative
texts, is not as mechanical as we would like it to be. Nonetheless, our proj-
ect is the first to systematically record national and subnational regulations
based on legal data and during the first three waves of the pandemic. The
overall picture of pandemic management we draw from the data offers
new and somewhat surprising insights.

First of all, the extent to which individual rights have been curtailed
varies. ‘Lockdowns’ have been declared in almost all European countries,
with the notable exception of Sweden. However, the experience of
European citizens living under lockdown differed depending on the coun-
try they lived in. Chazel’s contribution in this volume shows that the most
severe lockdowns are reported in France, Italy, Romania, Austria and
Spain. Such strict lockdowns persist over time, across the different waves
of the pandemic. Some Northern European countries, such as the
Netherlands, relied on a rather light lockdown compared to their European
counterparts. In addition to lockdowns, freedom of movement was also
curtailed by limitations on international and domestic travel. Conde
Belmonte, Huesca Gonzilez and Villacidn Goncer confirm that Spain and
Romania have taken a particularly radical approach, banning almost all
forms of travel, including for asylum seekers. Italy stands as a notable
exception as the country maintained a certain degree of openness during
the different waves. On the other hand, Finland and Switzerland closed
their external borders but allowed internal travel.

The management of the COVID-19 has raised concerns about freedom
of speech, freedom of the press and freedom of religion. The spread of
critical opinions against the lockdown or COVID-19 vaccines, especially if
supported by disinformation strategies, could have a negative impact on
the management of the pandemic by reducing compliance with COVID-19
measures and trust in the government. Restricting the expression of these
opinions during crisis times could increase the effectiveness of crisis-
management strategies but also create a disproportionate burden on fun-
damental liberties. Neves, Merrill, Miguel and Forte explain that such
blanket have rarely been observed in Europe to the notable exception of
Romania. Indirectly, however, the lack of transparency, limitations faced
by journalists to access information and restrictions on press conferences
have negatively impacted the quality of public debates. While such
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restrictions have been experienced in many countries, they are particularly
prevalent in Southern Europe.

Another typical pattern of the management of the pandemic is the dis-
ruption introduced to pre-crisis democratic governance and, in particular,
the balance of power. In almost all European countries, the executive
played a dominant role during the pandemic. Poyet demonstrates that this
trend was almost absent in the Scandinavian countries, Austria and Ireland.
In Germany, Norway and Austria, the parliament stayed very active. In
contrast, in new and fragile democracies such as Hungary and Poland,
members of parliaments have been hardly consulted over crisis-management
modalities and these countries experienced the strongest concentration of
power in the hands of the executive. Egger shows that the declaration of
the state of emergency only partially accounts for such differences as coun-
tries that relied on constitutionally or legally enshrined exceptional provi-
sions were not characterised by a stronger role of executive but did
derogate more heavily on fundamental rights. Crises are often associated
with the centralisation of power because of the need for a rapid and coor-
dinated response. Magni-Berton does not find convincing evidence for
such a rationale and shows that many countries have opted for managing
the pandemic in a decentralised way. In federal countries, such as Germany,
Switzerland and Belgium, much of the decision-making was located at the
subnational level, while in Austria, power was highly centralised. In region-
alised countries, crisis-management was implemented at regional level
(Italy) or regions were granted additional capacities during the second
wave of the pandemic (Spain). France and the United Kingdom also
increased their local management over the waves. Finally, Portugal and
Finland only opted for a more decentralised approach in the third wave.
The other (unitary) countries maintained a centralised approach.

Finally, Ehin and Talving document that many local elections were post-
poned because of the pandemic. The only exception was the Polish presi-
dential election, which was postponed by 49 days. When they were held
on time, the turnout was much lower than usual. Throughout Europe,
referendums were suspended, although in Switzerland people were
allowed to vote in two suspensive referendums on pandemic preparedness,
with high turnout and a recorded positive effect on social cohesion. The
integration of special voting arrangements into regular electoral law before
the onset of the pandemic increased the opportunities for people to cast
their votes other than in person at the polling station.
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TowarDS NEW AVENUES TO EXPLAIN AND EVALUATE
PANDEMIC PoLIiCcY-MAKING IN EUROPE

The priority given to describing the public policies adopted in Europe is
followed, in some chapters, by exploratory efforts to explain and evaluate
these policies.

Explaining the options followed by governments is important to under-
stand the institutional, cultural and ideological context in which the
COVID-19 pandemic was handled. Past large-scale crises—such as the
jihadist attacks in Paris in November 2015 or the I’Aquila earthquake in
2009—often draw public attention to government (Boin et al., 2016).
This attention is associated with high expectations about the ability of
leaders to manage the crisis effectively and strong demands for account-
ability. The visibility on public authorities has fuelled academic interest in
the patterns and dynamics of crisis leadership, such as charisma (Pillai,
1996; Halverson etal., 2004) or personality traits (Fredrickson etal., 2003).

Personality traits were also used as predictors of specific policy responses
in COVID-19. Medeiros et al. (2022) found that world leaders scoring
high on ‘plasticity’ (extraversion, openness) were quicker to implement
travel restrictions and provide financial relief, and generally offered a
stronger response. In contrast, leaders who scored high on “stability”
(conscientiousness, agreeableness, emotional stability) offered both faster
and greater financial relief. On the other hand, some studies have focused
on the strategic role played by leaders in times of crisis. Boin et al. (2016:
15) identify five central tasks that leaders perform for an effective crisis-
management strategy in democratic settings: (1) sense-making: gathering
and processing information that helps to identify a crisis and understand
its significance; (2) decision-making and coordination; (3) meaning-
making: proposing a narrative that mobilises crisis managers and citizens;
(4) accounting for the way the crisis has been managed in public forums;
and (5) learning from the crisis and its resolution. In analysing these tasks,
the authors note that crises often trigger “situational leadership,” i.e., the
emergence of individuals who take actions, make decisions and assume
authority roles that are not necessarily foreseen. In a similar vein, Demiroz
and Kapucu (2012) provide an analytical framework that allows for the
comparison of the competencies of leaders in a crisis, linking the tasks
identified by Boin et al. (2016) to concrete skills.

Although such a literature provides relevant insights into different lev-
els of leaders’ performance in crises, leaders’ personality traits and skills
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can be considered as an endogenous feature of crisis-management institu-
tions. As Janis (1989) points out, leadership traits and skills are deter-
mined by the specific procedures of crisis decision-making. A more cynical
interpretation sees crises as perfect times for leaders—usually constrained
by democratic checks and balances—to seize absolute power (Voigt,
2022). In this volume, we move away from a focus on leadership in crisis
to one on the institutional configurations of decision-making and policy-
making in crises.

A pattern of concentration of power in the hands of the executive was
observed in many countries during the COVID-19 pandemic (Dostal,
2020; Kithn et al., 2021; Turnbull & Bernier, 2022). The chapters by
Egger and Kuebler in this volume document a similar trend but show
variations in the intensity of such concentration of power based on emer-
gency legislation (Egger) and pre-crisis levels of democratic quality
(Kuebler). At the same time, our volume also highlights minority tenden-
cies to decentralize crisis decision-making to the benefit of parliaments
(Poyet) and local authorities (Magni-Berton). Such an important—but
neglected—role of decentralization in crisis-management was already
observed by Hart and his co-authors in 1993.

The extent to which the role of the executive was strengthened during
the pandemic depends on how strong the role of the executive was before
the pandemic. The increase in executive power is particularly weak in con-
sensual countries (in Lijphart’s classification) or in countries with many
veto players (in Tsebelis’s classification). Similarly, powers are least central-
ised in federal countries and, more generally, the degree of centralisation
of decision-making before the pandemic is associated with the degree of
centralisation during the pandemic. However, this institutional inertia is
not universal. Austria sits oddly in this list, as it adopted exceptionally
stringent measures, given its consensual and federal institutions.

While this could reflect a weak capacity of consensual and federal states
to quickly respond to a pandemic (Hegele and Schnabel 2021), this con-
clusion is not consistent with the data. While the restrictions in these
countries were globally less severe, the first measures to combat the pan-
demic were implemented early and, after two years, they still experi-
enced fewer deaths and higher levels of political trust.

However, this does not mean that consensual and federal institutions
are more effective, as other confounding factors may explain these results.
These institutions are more prevalent in wealthier countries and in coun-
tries where political trust was higher before the pandemic. Many
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contributions confirm that these factors contribute to a less severe response
to the pandemic (see Egger et al., 2021). Prosperity allows governments
to find alternative ways to reduce the spread of the virus, such as identify-
ing epidemic outbreaks or implementing rules. Political trust helps to
achieve compliance without formal restrictions. In her paper, Vulcano
shows that mobility is significantly reduced not only by the stringency of
restrictions, but also by trust and the ability to enforce the law. However,
EXCEPTIUS data also show that, in the long run and after an initial rally-
around-the-flag effect, strict restrictions have a strong negative impact on
public trust. This can lead to a vicious circle: in times of crisis, when public
trust is low, policies need to be stricter to induce compliance, which in
turn exacerbates the lack of trust. In the long run, this vicious circle weak-
ens the ability of societies to respond to crises. More broadly, the observed
and robust statistical relationship between the quality of democracy before
the pandemic and the level of concentration of power during the pan-
demic is likely to reveal a reinforcing mechanism in which each factor
reduces the other.

However, other exogenous factors should also be considered. For
example, Conde Belmonte and co-authors show, in this volume, that
interregional domestic travel bans and checkpoints have been introduced
both South-Western and some Eastern European countries. Such a high
level of restrictions can be understood as a protection against internal and
external tourist travel, as they systematically occur in tourist destinations.
Similar patterns can be observed in the case of COVID-19 passes that got
introduced in the peak touristic season and later on in Northern European
countries. Contexts of high affluence typically increase the potential spread
of the virus and therefore the need for stringent measures. These factors
suggest that some countries need to be more legally prepared for a pan-
demic than others. Specific institutions can be put in place to minimise
changes in governance. An example can be found in the contribution of
Ehin and Talving on special voting arrangements such as early voting,
postal voting, proxy voting, remote internet voting and the mobile ballot
box. Countries that had such arrangements in place before the pandemic
were better able to maintain electoral continuity.

Although the study of legal preparedness and crisis-management after
COVID-19 is still in its infancy, the EXCEPTIUS data will certainly
expand the evidence base of such evaluation exercises. Managing a pan-
demic should not be a matter of feeling and intuition. Social engineering,
based on experience and rigorous evidence, should be able to provide
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governments and citizens with standard policies capable of effectively
combining health protection and political legitimacy. In contrast to long-
term policies, which are expected to be driven by debates and values,
emergency policies are paradoxically less challenging because they only
aim at introducing efficient instrument to tackle a time-bounded emer-
gency without upsetting the status quo. In an emergency, exceptional
policy choices should be minimised so as not to interfere with the path
chosen by each country in normal times. To minimise these choices, data,
and analysis on the effectiveness of crisis-management are crucial. For the
pandemic we have recently suffered, this book aims to support such crisis
preparedness exercises.
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Patterns of Crisis Decision-Making
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CHAPTER 2

What’s in a Name? European Uses of States
of Exception During COVID-19

Clara Egger

INTRODUCTION

At one point or another of the COVID-19 pandemic, most European
governments declared that they were using “emergency” measures to
fight it. However, behind the ostensive semantic proximity, there was con-
siderable variation. Some countries relied on constitutionally enshrined
state of emergency provisions, while others made use of more limited
states of epidemic disease or sanitary emergency.! Yet others based their

'A variety of terms are used to cover different forms of extraordinary powers granted to
governments in periods of crisis, such as “state of emergency,” “state of exception,” and
“state of alarm” (as well as “state of siege,” “martial law” or “state of war” in cases of threat
of armed conflict). The authors have tried to closely follow each state’s terminology. When
generic terms have been necessary, we have used the terms of “emergency powers” and “state
of exception.”
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measures on pre-existing ordinary laws on crisis-management (statutory
regimes). Last, some states adopted new laws to tackle the spread of the
disease. To complicate matters further, many European states used a com-
bination of normative tools in a sequential or simultaneous manner.

This chapter asks: Does this matter? Or more precisely: Have countries
that declared states of emergency (or other in principle more far-reaching
and consequential exceptional states) seen more severe restrictions of
human rights and freedoms and more extensive disruptions of democratic
governance than those opting to rely on more limited provisions?

Theory would, at first glance, suggest a positive answer. The reason
why states of exception are surrounded by so much weariness and caution
is their pedigree. Looking back at European history, a proclamation of a
state of exception has at times been the death knell for democracy. Between
1925 and 1929 for example, constitutional exceptional powers have been
seized by the President of the Republic of Weimar 250 times. Hitler used
such provisions upon his appointment as a chancellor in 1933 to suspend
several constitutional protections on civil rights, paving the way for a total-
itarian regime. Beyond such extreme cases, states of exception are moments
of great danger for democratic rule and, consequently, for the political
freedom of the citizenry (Ackerman, 2006; Gross & Aoldin, 2006). The
theory is relatively simple: in an emergency, more power is vested with the
executive, while the scope of decision-making of countervailing powers
(the legislature and the judiciary) is curtailed. In addition, freedom of
speech, of the press, of assembly and of movement are usually among the
first to be restricted. The temptation of misusing emergency powers is
hence great for political leaders and led constitutional drafters to set up
different types of safeguards to constrain the activation of emer-
gency powers.

The first such safeguard ensures that the key aspects regulating states of
exception are put down in the constitution rather than in ordinary law,
which can be more easily amended. The second key safeguard includes
ensuring that parliament takes decisions regarding the prolongation of
exceptional states and that it continues to function throughout the emer-
gency. The third and fourth safeguards are that the constitution cannot be
amended in such situations and the court system continues operating
independently. Moreover, crucial human rights are ring-fenced. Another
safeguard is to ensure that governments have an adequate toolbox to
choose from by instituting more than one type of exceptional state. Thus,
for instance the Central European states, which tend to have the most
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recent constitutions, as a rule have several forms of exceptional state regu-
lations constitutionally: a state of war/siege, a state of emergency (usually
meant to be activated in case of a severe threat to the constitutional order)
and a state of natural disaster. The latter also, at least in some cases, explic-
itly cater for epidemics. The consequences of the different exceptional
states are calibrated, so that the state of siege has the most severe repercus-
sions on the functioning of the state institutions and human rights and
freedoms; the government cannot restrict these to nowhere near the same
extent in the case of a state of natural hazard.?

So, if constitution-makers have attempted to shield democracy and
human rights from the dangers of emergency rule, we might find that
states relying on emergency constitutions end up disrupting state institu-
tions and individual human rights less than predicted, and that the differ-
ences between countries that have declared states of emergency and those
relying on more limited provisions are not so great. It might even be that
such rules are less disruptive than new legislation, taken in a hurry amid a
pandemic.

Such a finding would be consistent with insights from empirical research
that shows that the design of emergency constitutions matters to explain
their varied impact on democratic governance and human rights. When
emergency powers are relatively easy to activate and lead to a substantial
increase in the powers of the executive compared to non-crisis times, they
are more likely to trigger unnecessary restrictions of democratic rule and
human rights (Bjernskov & Voigt, 2018a, b). However, research has also
shown that the likelihood of emergency powers to negatively impact dem-
ocratic governance and human rights is context-dependent. The use of
emergency powers after a natural hazard is more proportionate and lim-
ited than in the wake of a conflict (Bjornskov & Voigt, 2018b; Rooney,
2019). This contribution looks at the effects of using emergency powers
during pandemics. The extant scholarship provides mixed answers to this
question. On the one hand, Bjornskov and Voigt (2020) found that emer-
gency powers were used to unnecessarily curtail media freedom in a large
number of countries. On the other hand, Ginsburg and Versteeg (2021)
show that executives were constrained by a large range of counterpowers
in their uses of emergency powers. The sizable literature on the relation-
ship between COVID-19 measures, democracy and human rights has not

2Other countries have chosen to regulate the most severe form of exceptional state in the
constitution, leaving other types of emergencies to organic or ordinary law.
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systematically examined whether the type of exceptional state /emergency
regulation has had an impact on the extent and severity of restrictions.
Instead, the focus has been elsewhere.

Unsurprisingly, several studies have found that human rights, and in
particular the freedom of movement, assembly and association, the right
to personal liberty and to a private life, the right to manifest one’s belief or
religion, the right to work and to education were severely affected during
the pandemic (Spadaro, 2020; Chad Clay et al., 2022). Quantitative stud-
ies focusing on democratic governance during COVID have covered
issues such as which types of states were most likely to declare a state of
emergency (Grogan, 2020, Lundgren et al., 2020) and whether the char-
acteristics of the COVID crisis is less conducive to a disruption in checks
and balances than national security crises (Ginsburg & Versteeg, 2021).

This chapter intends to contribute to these various streams of literature
by analysing whether the activation of constitutional emergency powers is
associated with more constraints on the action of the executive, compared
with emergency measures taken outside of the scope of constitutional safe-
guards. To analyse whether the type of emergency legislation matters, I
rely on the EXCEPTIUS dataset that includes exhaustive information
about how and to what extent COVID-19 measures restricted civil liber-
ties, human rights and the normal functioning of state institutions in these
countries.

The descriptive analysis reveals three core findings. First, the legal map-
ping of COVID-19 emergency measures reveals that less than half of the
countries in our sample activated emergency powers to deal with the pan-
demic. I zoom into this group of countries and present the different emer-
gency regimes introduced, their duration and the modalities of their
activation. My analysis shows that, while the activation modalities and the
scope of emergency powers display strong similarities in theory, in practice
the role of counterpowers and the impacts of emergency powers vary
strongly from one country to the next. To further analyse the relationship
between the legal basis of COVID-19 emergency measures and their
impacts, I focus on three areas: the concentration of powers in the hands
of the executive, the protection of the freedom of movement and freedom
of assembly. The descriptive comparison suggests that my initial intuition
is only partly valid. Declaring a state of emergency creates more constraints
on the executive than relying on disaster-management legal regimes. Yet,
states of emergency are more detrimental to the protection of human
rights and less responsive to the evolution of the pandemic over time.
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MAPrPING THE LEGAL Basis oF EMERGENCY
COVID-19 MEASURES

Almost all European governments declared relying on “emergency mea-
sures” to tackle the spread of the COVID-19 pandemic. The following
section presents three core dimensions of variation, namely: (1) the legal
basis of emergency powers; (2) the decision-making process leading to
their adoption; (3) the timing of the declaration and the duration of emer-
gency measures.

The Legal Basis of Emergency Measures

As the COVID-19 pandemic spread over the European continent, gov-
ernments relied on wide ranges of policy measures to contain it. Most of
them were labelled as “emergency” responses aiming to tackle a fast-
evolving public health crisis. Two types of emergency measures can be
distinguished. On the one hand, governments can declare a state of excep-
tion based on national or, sometimes, subnational constitutional provi-
sions. These so-called emergency constitutions are present in 90% of
countries globally and are defined as “legal rules specifying who can
declare an emergency, when they can do so, and what actors have what
powers once it has been declared” (Bjornskov & Voigt, 2018a, 1).
Although the nature of emergency powers varies from one country to the
next (see Table 2.1 below for a description), declaring state of exception
typically leads to concentrating powers in the hands of one political actor
(often the head of the executive) and derogating from some fundamental
rights to protect the state’s institutions and the population against a large-
scale disaster. On the other hand, governments can adopt emergency mea-
sures without necessarily activating a state of exception. This is often the
case when policy responses draw upon crisis-management legislation such
as, in the case of the coronavirus pandemic, a legal act specifying the emer-
gency measures to be taken in case of an epidemic. Figure 2.1 contrasts
European countries which activated a state of exception with countries
which relied on non-constitutional crisis-management legislation.

Ten states out of the 23 included in our sample relied on state emer-
gency provisions to contain the spread of the COVID-19. Table 2.1 below
details the list of countries concerned, the specific denomination of the
provision as well as what the deviations from ordinary democratic gover-
nance they allow. This mapping allows us to distinguish between
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Table 2.1 State of exception provisions

Country

Denomination

Legal basis

Deviations to pre-crisis
governance introduced

Czech

Republic

Estonia

Finland

State of
emergency
(nouzovy stav)

State of

emergency
(eriolukord)

Situations of
emergency
(poikkeusoloissa)

National constitution
(Constitutional Act
No. 110,/1998)

National constitution
(clause 8 of § 87)

Ordinary law
(Emergency powers
act)

National constitution
(article 23) refers to
Emergency Act for
provisions authorizing
provisional exceptions
to fundamental rights
in “situations of
emergency”

Applicable to events
threatening the health of the
Czech Republic

Further specified in Crisis Act
No. 240,/2000

Par.5 of the act details the
rights and freedoms that can
be impacted, such as the right
to inviolability of a person and
habitation; the right to
property; freedom of
movement and residence;
right to free assembly; the
right to operate the business
that would endanger executed
crisis measures or disrupt or
preclude their realization; the
right to strike

Specifically applies to “prevent
the spread of an infectious
disease”

Declaration procedure
specified in a State of
Emergency Act

Derogations to right to
property, privacy, freedom of
movement and association
No specific mention of
discase /epidemic as a case of
emergency situations

Limited derogations foreseen:
constitutionally protected
freedoms

shall not be restricted on the
basis of this Act except in the
event of an armed attack
against Finland and in time
of war

(continued)
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Table 2.1 (continued)
Country Denomination Legal basis Deviations to pre-crisis
governance introduced
France State of sanitary ~ Ordinary law (Act of ~ Derogations to the freedom of
emergency (état  March 23, 2020) movement, freedom of
d’urgence assembly, property, freedom of
sanitaire) entrepreneurship (article 2)
Greece Imminent National constitution — Applicable to war or
threats against Article 44; 48 “imminent threats to national
national security security” (art. 48)
Derogations possible to:
inviolability of home, right to
privacy (incl. protection of
personal data); assembly,
association, expression and
freedom of the press, secrecy
of correspondence, right to
work and right to strike
Hungary State of National constitution ~ Only foreseen in the “event of
emergency (article 48) armed acts aimed at the
(veszélyhelyzet) overturning of the
constitutional order or at the
exclusive acquisition of power,
and of serious mass acts of
violence threatening life and
property, committed with
arms or in an armed manner”
President allowed to pass any
extraordinary measure for 30
days.
Ttaly Emergency Legislative Decree Some derogations explicitly
measures (misure 1,/2018 (article 14) foreseen by the Constitution
urgenti) Followed Decree Law  (government decree power—

n. 6(23/02,/2020)
Consistent with
constitutional notion
of “extraordinary cases
of necessity and
urgency”

77; police specific
authorization—13)
Restrictions of freedom of
movement, assembly + any
other measures needed to
contain the spread of
COVID-19

(continued)
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Table 2.1 (continued)

Country Denomination

Legal basis

Deviations to pre-crisis
governance introduced

Luxembourg  State of
international
crisis

(état de crise
internationale)
(article 32.4)
State of
emergency
(article 19)
(estado de
emergéncia)

Portugal

National constitution +
confirmation by
ordinary law

National constitution

Specifically focuses on the
cases of “international crisis”
(not defined).

Grand Duke can take any
regulations and derogations
for a period of 3 months.

Can be declared in cases of
“actual or imminent
aggression by foreign forces, a
serious threat to or
disturbance of constitutional
democratic order, or public
disaster” (39.2) but also in
“less serious” cases (39.3)

All rights and freedoms can be
suspended except “rights to
life, personal integrity,
personal identity, civil capacity
and citizenship, the non-
retroactivity of the criminal
law, defendants’ right to a
defence, or freedom of
conscience and religion”
(39.6)

State of emergency provisions
should not affect
responsibilities and
functioning of the bodies that
exercise sovereign power or of
the self-government bodies of
the autonomous regions, or
the rights and immunities of
the holders of such offices.

(continued)
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Table 2.1 (continued)
Country Denomination Legal basis Deviations to pre-crisis
governance introduced
Romania State of National constitution + Applicable to cases where
emergency detailed in organic law  public health needs to be
(article 53;89, Ordinary law protected
93,73, 115; Possibility for the government
152) (starii de to issue emergency ordinances
urgenta) (art. 115) or suspend
State of alert (as fundamental rights and
of May 15, freedoms by the means of law
2020) (in a proportionate and
non-discriminatory manner;
art. 53)
Spain State of alarm National constitution — This organic law specifies that

(estado de
alarma)

(article 116);
modalities of state of
alarm specified in an
organic law (Organic
Law 4,/1981)

the state of alarm may be
declared in instances of health
crises

No suspension or derogation
of rights allowed under the
state of alarm but limitations
are possible on the freedom of
movement at certain hours or
under certain requirements,
goods can be requisitioned,
the intervention and transitory
occupation of premises (except
private homes) is possible, the
use or consumption of services
or essential commodities can
be rationed or to the adoption
of health and environmental
protection measures. In any
case, Art. 1.2 of this Organic
Law establishes that the
measures to be adopted in any
of these situations, as well as
their duration, will be “those
strictly indispensable to ensure
the reestablishment of
normality”
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Fig. 2.1 Legal basis of emergency measures in Europe (from January 30, 2020
until April 30, 2021). Source: EXCEPTIUS, own rendering. Note: Countries in
yellow activated state of emergency provisions based on their national constitu-
tional framework. Countries in blue relied on crisis-management legislation. The
map displays the list of countries that activated state of emergency provisions at
least once during the first three waves of the COVID-19 pandemic (from January
30,2020, until April 30, 2021)

emergency provisions that introduce considerable derogations from dem-
ocratic governance and human rights—such as in the case of Spain—and
provisions that have a more signalling purpose, aiming at alerting the pub-
lic to the severity of the crisis at stake but without introducing strong
deviation from non-emergency governance structures and procedures
(Finland).

The table shows—consistently with the literature—that emergency
constitutions allow derogations to a rather large range of fundamental
rights and freedoms. In some cases, such rights are listed in a detailed
manner while in others, the choice is left to the executive. Note that
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Finland is the only country in our sample that only allows derogations
from constitutionally protected rights in the event of an armed attack
against the country in case of war. Only Czech Republic, Estonia and
Romania explicitly mention public health crisis as an event qualifying for
the activation of emergency powers. All the other countries rely on more
ambiguous labels subject to interpretation.

The remaining countries in our sample relied on emergency-
management legislation to tackle the pandemic. In most of these coun-
tries, the basis for action can be traced back to (sometimes old) laws
governing the management of pandemics or contagious diseases, often
adapted to the specifics of the COVID-19 crisis. In Austria, the govern-
ment acted based on the Epidemic Management Act later amended by the
Parliament to account for the COVID-19 crisis. The Cypriot government
decided to “go back in time” and used the March 1932 Quarantine Law.
Denmark relied on the law on measures against contagious or other trans-
ferable diseases which was amended twice in 2020, all amendments having
a sunset clause. The legal basis for the control of infectious diseases in
Germany was provided by the Federal Act to Prevent and Combat
Infectious Diseases in Humans—Infection Protection Act of 2001. Malta
and Ireland relied on a public health act to adopt emergency regulations.
In the case of Ireland, the Act was substantially amended in 2020 to refer
to the COVID-19.

In other cases—such as the Netherlands and the United Kingdom—
governments relied on recommendations introducing COVID-19 con-

tainment measures while members of parliament were working on the
adoption of COVID-19 legislation.

The Duration and Timing of Activation of the Measures

The duration of the measures also varied from one country to the next as
shown in Fig. 2.2 below. Three groups of countries can be distinguished.
The first is composed of countries with a long-lasting state of emergency.
France holds the European record with 861 days, followed by Romania
(718 days) and Hungary (673 days). Although the latter are much younger
democracies than France, these three countries experienced a loss of dem-
ocratic quality during the pandemic with Hungary backsliding into auto-
cratic rule (Guasti & Bustikova, 2022). It is notable that Hungary is the
only European country where the executive declared a state of emergency
for an unlimited period of time on March 30, 2020 (Racz, 2020). The
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Fig. 2.2 Duration of state of exception provisions (in days, from January 2020
to April 2021). Source: EXCEPTIUS, own rendering

long-lasting nature of emergency provisions reflects the fact that, in these
countries, the state of emergency was declared during the first wave of the
pandemic and only revoked when the pandemic was considered as over by
the authorities, in 2022. Italy falls in the same group, although the state of
emergency provisions were withdrawn considerably earlier than in France,
Hungary and Romania. The second group of countries activated their
state of emergency provisions twice during the pandemic but each time for
a limited period. This group includes states such as the Czech Republic,
Finland, Portugal and Spain. The last group includes Estonia only, which
was the only state that declared a state of emergency once, during the first
wave of the pandemic.

Overall, these results suggest that very few countries adapted their
crisis-management capacities during the pandemic and changed strategy
from one COVID-19 wave to the next. Once activated, state of emer-
gency provisions not only tend to be extended in time, but they are also
considered as a default option to manage the pandemic.

When it comes to procedural matters, in all the countries in our sample,
the power to declare the state of emergency lies in the hands of the execu-
tive. Yet, behind this apparent homogeneity, the modalities of declaration
and the constraints placed on the executive highly vary from one country
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to the next consistently with the type of democratic system in place in such
countries. In Finland, France and Portugal, the head of the government
needs to be authorized to activate emergency powers. In France, in the
case of law of sanitary emergency, the Parliament authorizes the govern-
ment to act by ordinances for a duration of two months.

In the two other countries, parliamentary authorization follows the
declaration of the state of emergency. Such a parliamentary veto exists in
Finland where the Parliament has the power to repeal in part or in full the
emergency provisions (see Chap. 3 of this volume) and in Greece the
emergency provisions ceased to be enforceable if they are not ratified. In
Spain, parliamentary approval is necessary if the government foresees an
extension of the state of emergency after the initial legal period of 15 days.
The Hungarian case is ambiguous. While in theory activating emergency
powers falls under the jurisdiction of the Parliament, in practice the
President is granted this power when the Parliament is considered “unable”
to do so. During COVID-19, Victor Orban declared the state of emer-
gency but with the support of a majority in the national parliament.

In Estonia, Luxemburg, Italy and Romania the declaration of the stage
of emergency must be countersigned by a member of government and the
head of the state (the President or the Grand Duke, in the case of
Luxemburg). Two findings emerge from this initial overview of the
modalities and uses of the state of emergency in Europe. First, the design
of emergency provisions is quite similar across European countries: they
all allow the executive to enforce considerable restrictions and pass legisla-
tion for a restricted period of time. Yet, the duration of the measures and
their monitoring by counterpowers display strong variation in Europe. In
the next section, we explore whether such a variation has consequences for
the level of stringency of adopted measures especially when compared
with exceptional crisis-management measures embedded in other legal
frameworks.

Do STATE oF EMERGENCIES LEAD TO MORE
DRACONIAN MEASURES?

This section departs from an exclusive focus on countries that did activate
emergency powers during the pandemic to compare the effects of excep-
tional measures (whatever the types of emergency legal framework used)
on the stringency of the restrictions adopted. To do so, I leverage
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EXCEPTIUS comparative data which allow to trace, on a daily basis, the
type and stringency of deviations from democratic governance introduced
by exceptional measures. The analysis that follows focuses on three core
dimensions. The first concerns the concentration of powers in the hands
of the executive. Five types of changes are recorded by EXCEPTIUS in an
ordinal manner, ranging from the changes that are the less detrimental to
democratic governance to the ones that have the most consequences:

e Changes in the modalities of executive decision-making that don’t
alter the balance of power or the rule of law;

e Changes allowing the executive to derogate from fundamental rights;

e Changes allowing the executive to derogate from rule of law;

e Changes leading to restrictions in both fundamental rights and the
rule of law;

e Extension of the powers and competences of the executive.

To assess whether emergency powers lead to a concentration of powers
in the hands of the executive, we compared the average scores of this vari-
able (labelled ExPow for executive powers) during the three waves of
COVID-19 for all the countries of our sample. We however distinguish
between the countries that relied on emergency powers (in orange in
Fig. 2.3) and countries that based their action on pandemic or disaster
management laws (in blue).

This descriptive analysis reveals that countries that relied on emergency
powers have, on average, experienced a weaker predominance of the exec-
utive than countries that did not activate such powers. Such finding can be
explained by the fact that state of emergency legislation is precisely
designed to constrain the action of the executive during crises. Such con-
straints derive, for example, from a stronger parliamentary or judicial over-
sight. Our data suggests that, during COVID-19, state of emergency
provisions achieved their stated goals of shackling the executive. In con-
trast, exceptional measures introduced through crisis-management law
created stronger disruptions in democratic governance. They especially
peaked during the second wave as Denmark and Belgium granted addi-
tional powers and competences to the executive to manage the pandemic.
Figure 2.3 also shows that the powers of the executive got weakened as
the pandemic unfolded. This may be due to the fact that, as state of emer-
gency provisions, lasted in time, parliaments introduced restrictions in
what the executive was entitled to do and to the adoption of COVID-19
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Fig. 2.3 COVID-19 exceptional measures and changes in executive decision-
making. Source: EXCEPTIUS, own rendering

legislation giving a stronger role to parliamentary and territorial
counterpowers.

To continue my investigation, I zoom into the relationship between the
legal basis of exceptional powers and the derogations they allow on funda-
mental rights. EXCEPTIUS data allows tracing the impacts of COVID-19
containment measures on a large range of fundamental rights as defined
and guaranteed by the European Convention on Human Rights. To get a
clearer picture of the impacts of diverse emergency legislations, we focused
on rights that (1) were restricted in a sufficiently large number of countries
for the comparison to be meaningful and (2) were particularly vulnerable
to derogations due to the specific nature of the crisis at stake (a pandemic).
This leads us to focus on two core fundamental rights: freedom of move-
ments (also analysed by Conde Belmonte and co-authors in this volume)
and freedom of assembly.

The Europe Convention on Human Rights foresees in its article 2, par.
3 possibilities for European states to restrict freedom of movement in the
interests of the protection of health. When activating emergency powers,
governments have a duty to inform the European Court of Human Rights
about the nature and duration of such restrictions. Figure 2.4 compares
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Fig. 2.4 COVID-19 emergency measures and restrictions of freedom of move-
ment. Source: EXCEPTIUS, own rendering

the severity of restrictions in freedom movement between countries that
declared emergency powers and countries that did not do so. Restrictions
are coded based on the definition of the European Convention focusing
on travel within and between European countries. EXCEPTIUS data
record the following categories: travel restrictions and ban between coun-
tries; travel restrictions and ban within countries, all the possible combina-
tions of the two and a ban on all forms of travels. The lowest possible score
a country can get is 0 (for no derogation) to 8 for a ban on all forms of
travels. Here again, the data is coded on an ordinal scale: the higher the
score, the more stringent the restrictions.

Figure 2.4 shows that no countries implemented a full ban on travels
during the pandemic. However, it displays a very different picture than
Fig. 2.1 as EXCEPTIUS data reveal that countries that did rely on emer-
gency powers to manage the pandemic implemented more stringent
restrictions on freedom of movement than countries that did not activate
emergency powers. The pattern is roughly stable over time, with a slight
increase of restrictions during the second wave. In contrast, countries that
relied on disaster-management legal framework implemented early on
lower restrictions on freedom of movement and seemed to have reacted in
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a more proportionate manner to the evolution of the pandemic on their
territories. Such countries also appear to be more responsive to the evolu-
tion of the public health situation with restriction measures being lifted
and reintroduced throughout the different waves.

The analysis of the impacts of exceptional measures on the freedom of
assembly and association (protected by article 11 of the ECHR) reveals a
very close picture. EXCEPTIUS data record three core types of restric-
tions: the introduction of new regulations that don’t necessarily restrict
such right (such as, for example, the possibility for associations to hold
online meetings); restrictions on either the right to assembly or to associa-
tion; suspensions on either the right to assembly or to association and all
possible combinations of restrictions and suspensions on both rights. The
data is coded on an ordinal scale ranging from 0 (no restrictions intro-
duced) to 9 (suspension of both rights). Figure 2.5 shows that states that
activated emergency provisions also introduced more stringent restrictions
on freedom of association and assembly than states that did not activate
such provisions. The evolution of restrictions over the three waves of the
pandemic is, however, less stable than for restrictions in freedom of move-
ment. Governments using emergency powers only regulated such rights

assembly and association

1 2 3
COVID-19 Pandemic waves

Average score of restrictions of freedom of

«=@== Assembly rights without SOE ~ ==@== Assembly rights under SOE

Fig. 2.5 COVID-19 emergency measures and restrictions of freedom of assem-
bly and association. Source: EXCEPTIUS, own rendering
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during the first wave of the pandemic. However, they strengthened the
stringency of restrictions during the second and third waves. States that
relied on crisis-management legal frameworks followed a different pattern:
they initially implemented more stringent restriction to later adapt them
to the evolution of the pandemic.

This is, however, not true for the first wave of the pandemic where
states declaring the state of emergency mainly introduced new regulations
to such freedoms.

CONCLUSION

The COVID-19 pandemic has seen the comeback of exceptional rule in
Europe, taking the shape of either states of emergency (constitutionally
regulated or not) or emergency measures derived from disaster-
management legal frameworks. This chapter aimed at investigating
whether activating emergency powers lead to more stringent restrictions
in democratic governance and fundamental rights. Based on the literature
on the impacts of emergency powers on democratic governance, we
expected states of emergency to be associated with a stronger concentra-
tion of powers in the hands of the executive and more draconian restric-
tions of fundamental rights. This chapter yields three core findings.

First, state of emergency provisions considerably varied in time and
scope in Europe. By design, emergency provisions grant additional powers
to the executive and allow for derogations to fundamental rights that are
strictly necessary to protect the health of a population. In this regard,
European countries are rather homogeneous in the design of their emer-
gency constitution or law. In practice, however, some Europeans experi-
enced long-lasting exceptional provisions while others did not. Some
countries activated emergency powers for a very limited period and some-
times only once during the pandemic while others lived under a quasi-
permanent state of emergency during the pandemic. The duration of
emergency powers is associated with the strength of counterpowers in a
democratic system. In Hungary and Romania, the Parliament has limited
oversight over emergency powers while in France, the fact that the party
of President Macron enjoyed an absolute majority in the National Assembly
weakened the role of parliamentary counterpowers and opposition parties.
Other European countries took a different route and opted for relying on
non-exceptional disaster management framework. In most cases,
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pandemic management frameworks were adapted to the case of COVID-19
and strengthened during the pandemic.

Second, this contribution shows that this difference matters for demo-
cratic governance and human rights. On the one hand, state of emergency
provisions shield democracy against a concentration of powers in the
hands of the executive better than disaster-management legislation does.
This is in line with the theoretical arguments in favour of the adoption of
emergency constitutions. Key to the defence of emergency constitutions is
the fear of the action bias of the executive left without any guidance on
how to proportionately manage a crisis and faced with societal demands to
act, executive may be keen to abuse their power (Voigt, 2022). Our results
support this fear and reveal that, if not planned properly, crisis-management
legislation may concentrate powers in the hands of the executive to the
detriment of parliaments and courts. On the other hand, the activation of
emergency powers also coincides with more stringent restrictions of fun-
damental rights. This can be since state of emergency provisions allows for
the introduction of blanket restrictions once activated. In contrast, each
restriction introduced by disaster management law needs to be justified.

Coming back to the questions that aroused our initial interest (Is
COVID-19 different from other crises in the (mis)use of emergency pow-
ers?), our contribution suggests two conclusions. It first confirms that the
activation of emergency has strong and lasting consequences on human
rights. Yet, our sample, mostly composed of consolidated democracies,
reveals that the risks these regimes have for the concentration of powers
are lower than expected. Second our descriptive account calls for paying
more attention to the impacts of disaster-management framework—
adopted during the pandemic—on democratic governance and human
rights. Because their consequences are less spectacular—after all, activat-
ing disaster management tools does not come with specific constraints in
terms of accountability and transparency—disaster management laws are
considered less risky and suspicious. Yet, our initial findings show that they
are no less detrimental to the quality of democratic governance. In
strengthening legal preparedness to future crises, policy makers need to be
particularly cautious in devising legal arsenals that maintain high levels of
democratic governance and oversight in crisis times.
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CHAPTER 3

The Role of Parliaments in Exceptional
Times

Corentin Poyet

INTRODUCTION

The chapter addresses the critical question of the role of Parliaments dur-
ing the pandemic. In most consolidated democracies (Switzerland and the
United Kingdom are two significant exceptions), the Parliaments have
never been totally shut down (Waismel-Manor et al., 2022). Still, their
role in managing the pandemic has been more or less limited. Pandemic-
related policy-making was almost exclusively initiated by governments,
but some Parliaments had the opportunity to review, amend and even
vetoed some decisions. Parliaments that are considered as strong in the
classic rankings (Chernykh et al., 2017; Fish & Kroenig, 2011) are also
those that played a greater role during the pandemic, mainly when the
government had to rely on multi-party majorities. Italy is a major excep-
tion since its Parliament—one of the most powerful in the world—has
been sidelined mainly when the crisis started. Moreover, since the agenda
was busy with the pandemic, the treatment of other issues has been

C. Poyet (1)
Department of Government, University of Bergen, Bergen, Norway
e-mail: corentin.poyet@uib.no

© The Author(s) 2024 45
C. Egger et al. (eds.), Covid-19 Containment Policies in Europe,

International Series on Public Policy,

https://doi.org,/10.1007 /978-3-031-52096-9_3


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-031-52096-9_3&domain=pdf
https://doi.org/10.1007/978-3-031-52096-9_3
mailto:corentin.poyet@uib.no

46  C.POYET

temporarily suspended, leading to a de facto reduction of the work of
Parliaments. To this, we can also add a type of self-censorship of members
of parliaments (MPs) who tried to avoid overburdening the government
with written questions. Hence, besides reducing the role of the Parliament,
there is a rally round the flag as observed when major crises arise, although
exceptions exist (Kritzinger et al., 2021). Moreover, at least at the begin-
ning of the pandemic, the Parliaments have also been the collateral victims
of other regulations mainly related to the limitation of indoor gatherings
and social distance. At later stages, parliaments and committees were,
however, allowed to gather mainly because the regulations and restrictions
were more targeted towards specific sectors of societies and with the gen-
eralisation of mask mandates in indoor settings.

Measuring the power of Parliaments during the pandemic has been at
the core of a large body of literature (Griglio, 2020; Hajek, 2021; Pedersen
& Borghetto, 2021; Waismel-Manor et al., 2022). There is a broad agree-
ment about the negative consequences of the pandemic on legislatures
and the eventual impact on democracy as a whole (Kolvani et al., 2020;
Lihrmann et al., 2020; Engler et al., 2021). Legislatures have found
themselves in a position where they had to redefine their role or, para-
phrasing Merkel and Lithrmann (2021), to adapt to the situation. It is on
this aspect that the literature offers various perspectives depending on
what is studied. Unlike previous studies that only aimed to understand the
place of the Parliament in the daily management of the pandemic, this
chapter ambitions to also understand how the decisions and policies
implemented during the pandemic impacted the work of legislatures. It
thus does not only focus on the decision-making and what role was granted
to Parliaments. It also aims to highlight the consequences for the institu-
tional arrangements and the daily work in the Parliament. It shows that
Parliaments that were involved in the decision-making are also those that
have been the most untouched thorough the pandemic.

EUROPEAN PARLIAMENTS AND THE DAILY MANAGEMENT
oF THE COVID-19 PANDEMIC

During the first wave of the pandemic, from March to May 2020, the
media coverage primarily focused on the executive and health authorities.
From this point of view, the Parliaments seem to play, at best, a limited
role, if no role at all (Waismel-Manor et al., 2022; Hijek, 2021). Indeed,
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the state of emergency offered little room to the Parliament in many coun-
tries. For example, in Italy the work of committees has been limited (both
in time and scope) on the bills deemed urgent by the government that
favoured the use of decrees. Similarly, Pedersen and Borghetto (2021)
explain that the government regularly attached confidence vote to the
projects requiring a Parliamentary support in order to circumvent the
debates and displace the decision away from the topic of the bill itself. In
Hungary, the government managed the pandemic exclusively by decrees
and the absence of a sunset close in the state of emergency law made it
difficult for the Parliament to assess the government action in due time.

The Role of Parliament in the Management of the Pandemic

In Fig. 3.1, I display the percentage of decisions that the Parliament has
issued (including regional and local assemblies) per country.

The figure shows that Parliaments rarely are the leading actors in man-
aging the pandemic, that is, rarely the responsible authority. Five per cent
of all documents included in EXCEPTIUS dataset were issued by a
Parliament. Only Austria and the United Kingdom display a relatively high
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Fig. 3.1 DPercentage of documents issued by national and subnational legislative
bodies. Source: EXCEPTIUS data, own rendering
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share of legislation issued by legislative authorities. As far as I know, only
the Swiss Parliament has the power to declare a state of emergency.
Elsewhere, it is a governmental prerogative, although a parliamentary
approval may be needed (see Egger’s contribution in this volume for a
description of the procedures preceding to the declaration of the state of
emergency). This country also stands out thanks to its comparatively high
share of regulations issued by regional (i.e., cantonal) legislatures. Yet,
even at the regional level, an executive dominance is observed even though
such prominence is less marked at the subnational than at the national
level. Most decisions regarding daily life restrictions were issued and
supervised by the executives or administrative authorities. It does not
mean that, in other countries, the Parliament was not involved in the
decision-making. However, the decision (a bill, a restriction, etc.) is origi-
nating from and enacted by the government (or an administrative author-
ity). For example, in Finland, the government played a major role in
enacting legislation and, during the first wave, almost all pandemic-related
acts originated from it. Yet, the Parliament still played a role in discussing
and validating them.

In many countries—notably consensus democracies—collaboration
between the political authorities has been the rule (Christensen & Lagreid,
2020; Saunes et al., 2022), but at the end, the government is the respon-
sible authority. Interestingly enough, this decision-making process is cor-
related with a more successful fight against COVID-19 (Freiburghaus
etal., 2023). Similarly, the Parliaments rarely initiated policies. Parliaments
were the authority in charge only in a handful of cases and were limited to
certain countries. This situation is not exceptional since implementing
procedures is the essential role of executive bodies and state agencies.
However, the question of executive dominance in policy-making is new in
many countries known for their powerful Parliaments (Rasch & Tsebelis,
2013). In Italy, for example, the Parliament is considered one of the most
potent legislatures, mainly regarding MPs’ power of amendment and con-
trol over the agenda (Chernykh et al., 2017).

However, during the pandemic, its role was minimal. If it can amend
the decrees, it had no role in the declaration of a state of exception or the
possibility to end it. In the case of the pandemic, the situation is more
problematic because of the legal instruments used. State of emergencies
allowed the use of fast-track legislation and specific procedures character-
ised by the limited powers given to the Parliaments. The emergency pow-
ers were thus a priori detrimental to Parliaments. Yet, in many countries
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(e.g., United Kingdom, Germany, Finland, France or Ireland), state of
emergencies came with a sunset clause meaning that they would expire at
a given date. It means that government would need a new parliamentary
approval to extend the state of emergency. In France, a parliamentary
approval was not required to initiate the state of emergency, but any exten-
sion should be scrutinised and approved by the legislature. In Germany,
these laws can last only 90 days and the Bundestag approval is needed for
any extension. In some instance (e.g., in Denmark), these sunset clauses
also allow the Parliament to exercise its oversight capacity and evaluate the
decisions made by the government.

The Role of Parliamentary Oversight

In most countries, the Parliament was involved at least at the initial stages
of the decision-making when governments drafted laws. These laws gener-
ally mean transferring a large part of the powers to the government and
public agencies in charge of the daily pandemic management. Most of the
restrictions are, of course, legally bound to a Parliamentary decision. If a
legal basis already existed before the pandemic—Ilike a public health code
or communicable disease act—the Parliament was involved in the decision-
making at some point in the past. Still, their timing and scope are generally
set without the legislature. Also, the way the decision-making was organ-
ised is exceptional since most countries used emergency powers which, in
most cases, ensure additional capabilities to the executive and sometimes
without an act of Parliament. In addition, many countries made use of
fast-track legislation, as evidenced by the meagre number of decisions that
have been subject to a pre-check or reviewed by the Parliament or a judi-
ciary body before the implementation.

In most countries, legal checks (either by the Parliament or a constitu-
tional court) are not mandatory for all bills. However, for bills that intro-
duce significant changes, the practice is, in many countries, to proceed
with the checks, nonetheless. The Netherlands, Finland and Sweden, for
example, have parliamentary committees in charge of the constitutional
review when deemed necessary. In France, the chair of the Senate and
National Assembly may also ask for a constitutional review by the Conseil
A’Erat. One example illustrating the importance of these checks occurred
in March 2021 in Finland when the governmental project of a strict lock-
down was deemed too vague by the Constitutional Laws parliamentary
committee and subsequently withdrawn by the government.
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Pandemic-related legislation and decisions can be included in this group
due to their impact on daily lives and the economy. However, the number
of decisions per country that underwent ex ante legal checks is limited.
Again, in many countries, the legal framework was pre-existing, and
these legal checks may have been done at the time of its acceptance, mak-
ing any new reviews redundant. In this case, the most problematic is the
lack of participation of the Parliament in the definition of the content of
the bills. Without being necessarily involved in a legal or constitutional
check, the Parliament generally contributes to the checks and balances,
which eventually improve the quality of the bills. It is difficult to assess the
quality of legislation, mainly when it comes to those related to the pan-
demic. A parliamentary vote contributes to the legitimacy of the law and
may improve its acceptance by citizens. There is already a rich literature on
trust in politics in times of COVID-19 (Baekgaard et al., 2020; Esaiasson
et al.; 2021; Kestili-Kekkonen et al., 2022) with a focus on compliance
with COVID measures (Wong & Jensen, 2020; Kritzinger et al., 2021). It
could be interesting to assess better the impact of the decision-making on
both trust and compliance with the restrictions. A reasonable expectation
would be to observe higher levels of trust and compliance with measures
when the Parliament has shown that perceived competence of decision-
makers matters (Kestili-Kekkonen et al., 2022). More generally, research
on Nordic countries show a correlation between a governance based on
individual responsibility and use of regular decision-making process. For
example, in Norway, the collaboration between political authorities and
actors at various levels of government has been highlighted as an impor-
tant factor explaining the high trust in government’s decision and general
compliance with the decisions (Christensen & Lagreid, 2020).

SrEEDING Ur THE LAW-MAKING PROCESS: DETRIMENTAL
TO PARLIAMENTS?

However, fast-track legislation does not necessarily mean overriding the
Parliament. In most cases, it “only” delays its work. In the United
Kingdom, for example, the Parliament is still engaged, and the basic
decision-making norms must be followed. Where a “regular” bill takes
months to become a law, the 2020 Coronavirus Act was approved in five
days. In Scotland, the whole process has been finalised in a bit more than
24 hours (Molloy, 2021). A fast pace offers a minimal opportunity for
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MPs to amend and control the bill, but it offers a certain legitimacy to it.
Similar observations can be made in other countries. In Switzerland, the
COVID-19 act was accepted by the Parliament a bit more than one month
after the message from the Federal Council (submission of the bill by the
government for parliamentary scrutiny) when this process can generally
last a year or even more. Some of the committees proceeded in less than a
day. The Parliaments have thus the capacity to make quick decisions even
in a country known for its slow legislative process. More generally, it also
shows that emergency situations and exceptional powers granted to the
executives may not be needed to ensure a quick decision-making. To para-
phrase, the emergency does not justify overriding Parliaments or making
use of specific legislative instruments (Voigt, 2022). In France, the bill was
accepted five days after the government proposal. Yet, parliamentary
approval was not necessary to implement the first restrictions. The govern-
ment decided about the lockdown one day before submitting the bill pro-
posal to the Parliament. The role of the Parliament is thus paradoxical. On
the one hand, the governments cannot proceed without it. On the other
hand, it may implement the act before the Parliament’s approval, making
it a formality. Even more paradoxical was the necessity for MPs to travel
from their district to Paris (and back) to deliberate on the project when
the whole country was in a lockdown and intercity travels, banned.

The question that arises is about the institutionalisation of such fea-
tures. The pandemic has somewhat displayed a pessimistic picture of the
Parliament. Still, new law-making patterns may appear, for some, more
efficient in addressing problems, mainly when they require a quick
response. In some countries, the relative establishment of the fast-track
procedures started before the pandemic, but the emergency gave credit to
them and introduced a reason for further using them. Moreover, there are
examples of migration of emergency procedures in the standard legal sys-
tem, reducing the role of Parliament in policy-making (Bolleyer & Saldt,
2021). Bolleyer and Salit (2021) cite the examples of Hungary and the
United Kingdom, where some elements of the emergency procedures
were included in the common laws on catastrophe management and pub-
lic health. The authors cite the case of the “negative procedure” in the
United Kingdom that allows a minister to set a law unless the legislature
agrees to reject it (Bolleyer & Salat, 2021, 1116). In Slovakia, the govern-
ment made use of the emergency situation to reform other laws using
fast-track legislations and decree.
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The scholarship acknowledges this trend but also highlights the trans-
formation of the role of the Parliament. Its position in drafting legislation
has decreased, but, at least in theory, this should be compensated by stron-
ger oversight powers. Ex post controls are among the most frequent, and
COVID bills have been subject to these checks in many countries. In the
United Kingdom, the Coronavirus Act included a sunset provision which
ensures that the law ceases after a set period and cannot be extended with-
out a new act. However, in the British case, this provision also includes
additional powers for the Parliament to review the legislation later, gener-
ally once the emergency is gone. In Denmark, the legislation went even
further. Like elsewhere, the Parliament did not play a vital role in the daily
management of the pandemic, and fast-track procedures were used for
virtually all COVID-related bills, limiting the duration of hearings, an
essential feature of this working Parliament (Pedersen & Borghetto,
2021). Sunset provisions were also included, but in addition to this, the
Parliament was able to extend its oversight powers. A special committee
composed of representatives from all parliamentary groups was set to scru-
tinise the act’s implementation (Pedersen & Borghetto, 2021). As far as I
know, such a post-legislative control committee is a unique case, but it
shows that even in an emergency, Parliaments can transform themselves to
fit a new “state of the world.” In other words, although it is undoubtedly
a unique occurrence, the pandemic can also be a trigger for reforms that
are not necessarily going in the direction of a declining Parliament. In
France, the emergency also incited the government to delay the parlia-
mentary procedure, but without a proper sunset procedure requiring a
parliamentary evaluation. In this case, the Parliament can reject the decrees
after a month. However, the addition of a rally round the flag, strong
party discipline and support to the government and president clearly lim-
ited the impact of the procedure.

As underlined in other chapters, there are various situations behind the
idea of emergency powers. This variety also impacts the role of Parliament
in managing the pandemic. Exceptions are observed, and in some coun-
tries, the Parliament was able not only to play a crucial role but also to
expand its capacity or transform its role. One event illustrates this process.
It happened in Finland in March 2021 when the number of daily cases was
on the rise. The government and president had declared a state of emer-
gency for the second time in the pandemic to allow the government to
lead the fight. However, in this country, each new decision (e.g., closure
of public facilities or schools), including those made during a state of
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emergency, requires parliamentary approval. The Parliament (mainly the
standing committee for constitutional laws) has to proceed with the legal
review. In March 2021, a project to implement a strict lockdown was
drawn by the government and submitted for review. The committee
assessed the project as being too vague, which led the government to
withdraw it. The parliamentary agreement was also necessary before
implementing the most stringent measures in March and April 2020 (clo-
sure of schools and isolation of the capital region from other Finnish
regions).

Although it is difficult to find a causal mechanism here, one explanation
could be the level of preparedness of a political system (Saunes et al.,
2022). Finland (and other countries) clearly set emergency powers and
communicable diseases acts. Pre-existing legal frameworks set the respon-
sibilities of each actor. In Finland, for example, the emergency powers do
not directly force the Parliament to step down. The law-making process
was similar to normal, although MPs decided to speed up the process. The
episode of March 2021 shows that when needed, the Finnish Parliament
knows how to keep its prerogatives and the government has no choice but
to withdraw its bill. In other countries, the pattern is more concerning.
When the legal framework regulating emergency powers granted discre-
tional powers to the executive, the Parliament was de facto put on the
back burner. In addition to the legal framework regulating the manage-
ment of the pandemic, there are political features that also intervene.
Bolleyer and Saldt (2021) highlighted the negative impact of unified and
single-party governments. When the government does not need to make
agreements with coalition partners or the opposition, the number of pos-
sible gridlocks is relatively low, facilitating quick decisions and government
empowerment in emergencies (Olsson, 2009). The nature of coalition
governments makes it necessary for the quest of agreements and intra-
government check-and-balance to apply still. In other words, the less con-
centrated the power, the less weakened the Parliament.

To sum up, a state of emergency was declared in many European coun-
tries without the immediate support of the Parliament. Besides, the role of
Parliament remains limited once the state of emergency is implemented.
Most decisions are made by the executives and /or administrative author-
ity without parliamentary oversight. This should not, however, hide that
situations are very diverse. Some parliaments were able to regain their
powers or transform their role, mainly thanks to sunset clauses that offer
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the opportunity for Parliaments to exercise an ex post control over the
government’s actions.

DALy Work DURING THE PANDEMIC

The EXCEPTIUS data display no evidence of pandemic-related legisla-
tions directly targeting the Parliament. As explained in the previous sec-
tion, the Parliaments have sometimes been the collateral victims of the
policies made by executives. Complete closure of Parliaments was very
exceptional even during the uncertain times of the first wave.

However, this does not mean that the work in legislatures remains
untouched. Like other types of assemblies, the Parliament was impacted
by the restrictions of gathering and regulations about social distancing, as
well as other policies applying to indoor settings. Some assemblies also
implemented some work-from-home policies not only for their adminis-
trative staff but also for legislators. Similarly, the public could not access
the Parliament anymore due to the closure of indoor spaces. In virtually all
countries, the Parliament was, thus, not treated differently from other
public venues. EXCEPTTUS data do not, for example, display any illustra-
tion of an exception granted to a parliamentary building to continue host-
ing the public.

In some cases, the physical closure of the building occurred even before
the first significant measures were voted (Pedersen & Borghetto, 2021).
Also, in some instances, members of Parliaments were subject to travel
restrictions. They were prevented from travelling between their district
and the capital but also within their constituency. Although they were not
directly targeted, they were not granted any exceptions either. For exam-
ple, such travel restrictions have been reported in Italy (Pedersen &
Borghetto, 2021). Elsewhere, although regulations applied, MPs were
granted exceptions (as other public officials) and were not directly pre-
vented from fulfilling their duties. For example, in France and Finland, a
fixed share of MPs could be in the plenary simultaneously (the number
varies over time), and online meetings were organised mainly for the work
in committees.

There are also some instances of Parliaments gathering in new venues
to respect the physical distance or to fit all members in a closed space. We
have observed such delocalised meetings in Liechtenstein, where plenary
sessions took place in the Vaduzer Saal and Switzerland. The federal
Parliament convened at the Bern Expo exhibition centre in the latter case.
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Some cantonal Parliaments also set meetings in delocalised manner. For
example, the Neuchatel Grand Conseil convened in La Chaux-de-Fonds’
sport centre (pavillon des sports).

One of the most striking evolutions is observed in Latvia with the cre-
ation in May 2020 of the e-Saecima platform (literally the e-Parliament). It
allowed all parliamentary meetings (including plenary sessions) to take
place remotely and offered MPs the opportunity to cast their votes
securely. Such an online voting tool is exceptional in European legisla-
tures, although many at least thought about setting it. Safety issues have
been raised in many cases to explain the lack of an online voting system.
As a result, beyond Latvia, as far as I know, only Belgium and Ukraine set
some online voting procedures, even though they did not go as far as
Latvia. Other countries set other arrangements. In Greece, there was an
option to cast a ballot by post while the Parliament convened at a limited
capacity. In that sense, the pandemic may have had positive consequences
mainly because these tools did not exist before. Some countries were thus
able to adapt very quickly to the new situation and to develop instruments
to facilitate the parliamentary work during hard times.

Elsewhere, although online meetings were possible in other countries,
they were scarcer. In some legislatures like Germany, Estonia and Hungary,
only urgent matters were considered, mainly in a remote way. Online vot-
ing had been an issue in most countries, during the first stages of the
pandemic, at least essential matters (the definition varies from country to
country) were handled and most Parliaments resumed their normal activi-
ties very quickly in 2020.

The pandemic triggered or accelerated the pace of some transforma-
tions that are not necessarily negative. Many Parliaments experienced sig-
nificant changes, and the move to a fully online setting as in Latvia may be
an extreme example. However, procedural changes in Finland allowed
committees to organise remote meetings and remote hearings. In a coun-
try where these meetings are crucial, it constitutes a major change.
Although they were first temporary, they have been made permanent in
2021. In Ireland, the pandemic triggered the use of roll-call votes instead
of manual votes. These transformations may enhance the transparency of
the decision-making, since it may allow citizens to follow the debates and
know how their MPs behave in Parliament. Before the pandemic, follow-
ing the discussions would require going to the Parliament since only a few
legislatures had their work broadcasted live on TV or their website. To a
certain extent, the closure of parliamentary buildings to the public also
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enhances the visibility of the parliamentary work. It somewhat forced the
Parliament to adapt to a new type of demand, and some chambers suc-
ceeded while others returned to their old practices.

The role of Parliaments in the management of the pandemic and its
daily work has changed over time and across waves. The development of
online tools and the wide use of personal protective equipment allowed
MPs to go back to work already in the fall 2020 in most countries. This
trend mainly impacted the management of all issues that were on standby
during the first wave, but it also allowed them to work on pandemic-
related legislations. First, since many governments introduced a sunset
clause in the laws, it was required for the Parliament to deliberate and
review the implementation of the bills. In some countries (e.g., France and
Germany), it was also the moment for the Parliament to discuss a possible
extension of the state of emergency. It is also during this period that gov-
ernments and Parliaments started to revise the existing legislation to better
handle upcoming emergencies. Finland revised it Communicable Diseases
Act, and Norwegian Parliament worked on both the Infection Control
Act and the Health Preparedness Act. In the two countries, the goal was
to manage the pandemic with normal laws and avoid using exceptional
powers. Parliaments played a major role in both cases and the regular law-
making process was used mainly when it comes to committee hearings, an
important element in these two Nordic countries.

Second, although Parliaments were not totally shut down during the
first wave, they hardly functioned as normal. Both personal protective
equipment (mainly face masks) and online tools allowed Parliaments to
come back to an almost normal setting. Already in the fall 2020, most
Parliaments started to gather in plenary sessions (some with a limited
number of MPs) and to deal with the topics that were put on hold during
the spring. In 2021 and 2022, the Parliaments worked almost as normal
thanks to many adaptations. Procedural changes have been made to orga-
nise remote meeting when the risk of contamination was deemed too high
(mainly committee meetings). Also, Parliaments benefited from a better
knowledge of the virus and of more targeted measures to avoid being
closed or restricted in 2021 and 2022. One major exception to this trend
is the temporary vaccine mandate for MPs in Lithuania from November
2021 to July 2022. However, it must be noted that the Parliament itself
voted in favour of this restriction. It is nevertheless a unique case in
Europe, since no other Parliaments experienced those strict restrictions
after the first wave. Maybe paradoxically, the fact that vaccine mandate (or
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test-mandate) does not apply to Parliaments has also been subject to some
criticism.

CONCLUSION

The pandemic has had a massive impact on daily life and political institu-
tions. Parliaments are no exceptions. The pandemic has undoubtedly rein-
forced the executives mainly due to the wide use of emergency powers. In
managing the pandemic, Parliaments were put on the back burner. It
must, however, be noted that most Parliaments conscientiously agreed to
let the executive manage the pandemic since, in most countries, the emer-
gency powers were subject to a preliminary vote in Parliament. So, execu-
tives benefited from an exceptional legal framework and a rally around the
flag effect that encompassed most political actors and citizens. The oppo-
sition to these arrangements was thus limited at the early stages of the
pandemic. Besides, there was a tacit agreement between parties not to
overburden the government with non-urgent matters. All in all, it gave the
impression that the legislature was shut down.

The reality is more complex and, more crucially, varies from country to
country. It is difficult to highlight a pattern here, but two key elements
make a difference: the emergency powers and their duration. Regarding
emergency powers, not all countries have a similar legal framework, and it
influences what role the Parliament plays. In all cases, there is a delegation
process made by the Parliament in favour of the executive. The nature of
this delegation does, however, differ, and some Parliaments were able to
retain or recover remarkably well. In some cases, the emergency powers
did not imply any weakening of the Parliament. Still, they allowed the
government to make decisions on policy areas that it should not in regular
times. Elsewhere, the Parliament agreed to transfer some competencies to
the government and administration. In this case, the role of the legislature
mainly depends on what is included in the state of emergency. Most coun-
tries added a sunset clause to make sure the legislation ends automatically.
In some cases (the United Kingdom and Denmark, among others), it also
stipulates the role of Parliament, which oversees the evaluation or even
supervises the implementations. One key element for a democracy to keep
working is its ability to recover from a crisis (Merkel & Lithrmann, 2021).

In this aspect, the situation is not black or white. In most countries, the
Parliaments recovered entirely and now work as usual. It is mainly the case
in countries where the pandemic did not impact the parliamentary
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procedure, which could “get back to work” as soon as the restrictions on
gatherings were dropped or amended. The pattern is less optimistic in the
countries where emergency procedures were integrated into the custom-
ary laws. Hungary is the most striking case (Bolleyer & Salat, 2021). Still,
it is essential to note that it is only one element of a broader trend towards
democratic backsliding that started way before the pandemic (Bankuti
et al., 2012). More surprising are the positive developments that have
been observed, for example, in Denmark and Latvia.

Hence, although Parliaments were not shut down during the pan-
demic, their role in managing it was not substantial. The state of emer-
gency offered strong powers to the executives, and although most of the
legislatures were able to regain their abilities, there were exceptions. Also,
Parliaments had to adapt or redefine their procedures and work standards
to fit the regulations. In some countries, it has been done by prioritising
the tasks related to the pandemic and limiting the meetings and votes on
other issues. Elsewhere, the Parliaments developed new tools (mainly
online), allowing them to continue working. Some of the devices could
even enhance the transparency of the law-making and, thus, the involve-
ment of citizens in the policy-making.

An important role is also played by the institutional design and the
general power of Parliament in the policy-making. Except for Italy, coun-
tries with a strong Parliament before the pandemic also had a strong
Parliament during the pandemic. As a result, Parliaments played a greater
role in parliamentary systems rather than in semi-presidential regimes.
They were also the ones that went back to normal the quickest. Having an
executive that is directly accountable to the legislatures is an important
element against democratic backsliding (Boese etal., 2021) mainly because
it ensures a broad democratic legitimacy to the decisions. The pandemic
tends to confirm this trend. The best examples are Nordic countries—
thanks to multi-party governments—that came across the crisis almost
untouched and with Parliaments invested in the management of the pan-
demic. In countries with stronger executives, the situation is more varied.
In Western Europe (e.g., France and Spain), the Parliaments did not play
a great role in the daily management of pandemic mainly because of gov-
ernments with single-party majorities limiting the need for cross-parties’
agreements. A return to the normal settings occurred later than in the
Nordic countries, but, at the end, they remain largely untouched. In
Central Europe, the situation is more complex. Trends towards weakening
Parliament were pre-existing mainly in Poland and Hungary and the
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pandemic did not alter them. This is the case in Poland and, mainly, in
Hungary. Weak institutions also limited the ability of Parliaments to fulfil
their duty. The lack of proper online settings made difficult for the
Slovakian Parliament to extend the state of emergency (COVID-positive
MPs were finally allowed to leave from quarantine). Also in Slovakia, the
use of fast-track legislations literally exploded after the pandemic also for
revising laws completely unrelated to the crisis. Czech Republic is an
exception mainly thanks to the inability of two successive governments to
hold a single-party majority.

Hence, (1) a strong Parliament in an established democracy leads to a
legislature that is involved in the management of the pandemic and whose
daily work has hardly been impacted by the pandemic. It is particularly
true in Nordic countries, but also Germany and the Netherlands. Italy, on
the other hand, is a major exception. (2) A strong executive in an estab-
lished democracy leads to an executive dominance and temporary disrup-
tions of the work of the Parliament. Yet, the legislature regained the lost
powers over time and played a great role in reviewing governments’ work.
France, Spain and the United Kingdom illustrate this situation. (3) In
countries with weaker democratic institutions, Parliaments sometimes
struggled to play a role beyond the validation of government projects. In
this situation, the consequences went beyond the pandemic with a use of
emergency powers for projects unrelated to the crisis. Central European
countries such as Poland, Hungary and Slovakia are in this situation.

The pandemic has shown the necessity of clearly defining the roles of
cach actor, Parliament included. Crises should not be immune of account-
ability and, more importantly, should not be used to increase one’s powers
(Boese etal., 2021), making crucial to anticipate them. Parliaments ensure
the democratic legitimacy of the decision-making and constitutes a barrier
to possible abuses. Laws regulating the use of states of emergencies should
also come with guarantees against concentration of powers mainly by lim-
iting the ability of government to use confidence vote to ensure the parlia-
mentary approval, fast-track legislations and decrees. The pandemic has
shown that Parliaments are able to make quick decisions without jeop-
ardising the answer to the crisis. Hence, inciting governments to make use
of “normal” legislative instruments and passing bills through the regular
legislative process (even accelerated) does not mean the emergency would
be inefficiently fought, quite the contrary. It would also contribute to
legitimise the decision and limit the consequences for the democratic insti-
tutions. Power sharing appears to be the key (Christensen & Lagreid, 2020).
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CHAPTER 4

Elections and Special Voting Arrangements

Piret Ebin and Liisa Talving

INTRODUCTION

The COVID-19 pandemic has presented a major threat to elections—and,
by extension, to democracy—worldwide. Authorities in democratic coun-
tries have faced the difficult task of figuring out how to protect the health
of citizens and officials while ensuring “the continuity of our democratic
life” (James, 2020) which entails holding free and fair elections at periodic
intervals. Organising elections in the context of the pandemic raises a
number of questions: under what circumstances should elections be can-
celled or postponed? If elections are held, how can risks arising from the
pandemic be minimised while ensuring compliance with international
standards and global norms governing the appropriate conduct of elec-
tions? Specifically, should special voting arrangements, such as early vot-
ing, postal, proxy or remote internet voting be introduced or expanded:?
The chapter examines policy responses to the coronavirus pandemic in
the realm of elections in 27 EU member states, focusing on two main
choices—whether to hold or postpone elections and whether and how to
modify the way elections are run. With regard to the latter question, we
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focus on special voting arrangements (SVAs). This term refers to voting
modes other than conventional in-person voting at the polling station on
election day. There are five main SVAs, including early voting (voting
before election day), postal voting (voting by mail), proxy voting (ballot
cast by one person on behalf of another), remote internet voting (casting
an electronic vote over the internet) and the mobile ballot box, which
means that members of the election administration bring the ballot box to
a voter’s home or to the institution in which they reside in order to facili-
tate their vote. The analysis covers national as well as subnational elections
scheduled to take place between February 2020 and February 2022 (i.e.,
within two years from the onset of the pandemic in Europe).

The chapter is structured in five parts. The first describes the challenges
associated with the “health versus democracy” dilemma and outlines the
basic choices available to policymakers (hold, postpone or modify elec-
tions). The second section focuses on different initial conditions, mapping
the use of special voting arrangements in EU-27 before the health crisis.
The third section examines the postponement of elections during the pan-
demic, highlighting patterns and describing associated debates and ditfi-
culties. The fourth section focuses on the introduction and expansion of
special voting arrangements during the pandemic. The fifth section dis-
cusses the implementation of policy responses, as well as the impact of the
pandemic and associated restrictions on electoral behaviour. The conclud-
ing section summarises lessons learned and identifies a number of promis-
ing avenues for further research.

This analysis shows that in the realm of election organisation, policy
responses to the COVID-19 pandemic varied extensively across 27 EU
member states. Some countries postponed elections while others held
them on schedule; some implemented extensive electoral reforms, intro-
ducing or expanding alternative voting modes, while in other countries,
changes were limited to preventive health and social measures at polling
stations. These differences in the national responses can be attributed to
two main factors, including the timing of the elections relative to the onset
of the pandemic as well as the extent to which SVAs were in place before
the start of the health crisis. Our analysis highlights the importance of
legal certainty and clarity in organising elections, as well as the difficulties
and risks of changing electoral laws in haste. It shows that countries that
had well-developed remote voting and early voting procedures in place
were much better prepared for organising elections in the context of the
pandemic than those that did not.
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PANDEMIC MANAGEMENT IN THE CONTEXT OF ELECTIONS

The Challenge

Preventing the transmission of an infectious disease requires the minimisa-
tion of social contacts; yet, representative democracy depends on elections
which rely on social contact throughout the electoral cycle, from cam-
paigns to voting and vote counting (Landman & Di Gennaro Splendore,
2020). Not surprisingly, the pandemic has had a highly disruptive effect
on elections (International IDEA, 2022). This has given rise to concerns
about the resilience of democracies, including the threat of democratic
backsliding and the rise of authoritarianism, especially in the context of a
global decline of democracy, and in countries where democracy was erod-
ing already before the pandemic (Rapeli & Saikkonen, 2020; Guasti,
2020; Repucci & Slipowitz, 2021).

From the perspective of disease transmission, elections are a type of
public event characterised by the congregation of large numbers of people
in a confined space. Going to the polling station to cast a vote has the
potential to increase both infection rates and mortality from the coronavi-
rus, especially among high-risk individuals including the elderly and those
with pre-existing health conditions (Bertoli et al., 2020; Santana et al.,
2020). Holding large-scale in-person elections has been shown to cause a
viral spread of COVID-19 (Palguta et al., 2022) and significantly increases
death counts (Bertoli et al., 2020). The risks are not limited to election
day: participation in assemblies, rallies and other campaign events may
equally contribute to the spread of the virus (Bach et al., 2021; Cipullo &
Le Moglie, 2021). In addition to voters, political candidates, election
administrators, poll workers, and observers are also at risk, notably because
election organisation typically entails meetings attended by large numbers
of people (e.g., poll worker training, vote counting, etc.). In sum, among
public events, elections are uniquely risky in terms of the spread of the
coronavirus, as they entail mobility and social contacts on a massive scale,
as voting age citizens flock to polling stations on election day.

Despite the risks they entail, elections—in contrast to many other types
of events—cannot be easily suspended, postponed or re-organised.
Regular, periodic elections are a defining characteristic of democracy,
enabling citizens to select leaders and to hold them accountable, serving
as forums for the discussion of public issues, and reinforcing the stability
and legitimacy of a political system and the political community. In
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democratic countries, elections are constitutionally mandated and exten-
sively legally regulated. Furthermore, the conduct of elections is governed
by a wide set of international standards and global norms. Electoral integ-
rity depends on compliance with laws, norms and procedures associated
with the appropriate conduct of elections. Thus, postponing or modifying
elections has the potential to produce “legal quagmires” (Ellena, 2020)
and undermine regime legitimacy and stability.

Amid the COVID-19 pandemic, the authorities in democratic coun-
tries faced two key choices concerning elections—whether to hold elec-
tions on schedule or to postpone them, and whether and how to modify
the way elections are run. Both questions fall under the broader rubric of
the practice of democracy during emergency situations (caused by natural
or man-made hazards). There is a limited but growing literature focusing
on the question of when and under what circumstances the postponement
of elections can be regarded as justified. Distinguishing among various
reasons and motivations for delaying elections (such as humanitarian rea-
sons, political crisis, regime transition, death of a candidate, authoritarian
power grab, and technical reasons), James and Alihodzic (2020, 345)
highlight the postponement paradox which stems from the fact that post-
poning elections breaks institutional certainty, which, in turn, “may lead
to partisan scrobbling which could trigger democratic breakdown and
undermine trust in the system,” especially in presidential systems and in
countries with low levels of political trust.

All in all, there is no universally applicable formula for deciding whether
elections should be held on schedule or postponed. Decision-makers need
to assess the magnitude of risks, consider relevant constitutional, legal and
institutional constraints and opportunities, and evaluate the effect of hold-
ing or delaying the contests on electoral integrity, including on the pros-
pect of realising core democratic principles such as deliberation,
participation, fair contestation, quality of electoral management and the
institutionalisation of rules (James & Alihodzic, 2020, 345). Specifically,
it is important to consider the implications for turnout as well as for the
representation of different social groups, as well as the prospect that post-
ponement—or holding elections in the context of an emergency—could
hamper political competition, advantage political incumbents or enable an
autocratic consolidation of power (Quarcoo, 2020).

Pandemic-related modifications of the way elections are run fall into
two main categories. First, authorities and election administrators can
introduce various health safeguarding measures without providing
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alternatives to the conventional voting mode: casting a paper ballot at the
polling station in person. There is a wide variety of measures at multiple
levels that can be implemented to make polling safer in the context of the
coronavirus outbreak, such as sanitising polling stations, enforcing social
distancing measures, mask-wearing and temperature screening, opening
more polling stations, extending the voting period or opening hours to
reduce crowding, training poll workers, expanding interinstitutional coop-
eration, including between election management bodies and national
COVID-19 task forces (e.g., Birch et al., 2020; James, 2021).

The second category of modifications pertains to introducing or
expanding special voting arrangements—i.e., arrangements that allow vot-
ers to exercise their right to vote by means other than casting a ballot in
person at their respective polling station on election day. There is a lively
debate in the literature about expanding SVAs in the context of the pan-
demic (Krimmer et al., 2021; Asplund et al., 2021). Most of this discus-
sion focuses on five kinds of SVAs, including early voting, postal voting,
proxy voting, remote internet voting and the mobile ballot box. These
alternative voting modes have the potential to reduce the transmission of
the virus because they reduce or eliminate social contacts, enable those
infected with the coronavirus or required to self-isolate to exercise their
right to vote, or help spread out the vote over an extended period, making
polling stations less crowded and hence, safer.

While the introduction or extension of SVAs can appear as an appealing
solution to the problem of managing elections during the pandemic,
changing electoral legislation, procedures and practices can be a compli-
cated, controversial and time-consuming process. SVAs pose new chal-
lenges in terms of electoral integrity: for instance, secrecy of the ballot
could be compromised in the context of postal or remote internet voting
(e.g., Vollan, 2006; Koitmie et al., 2021). Any change in voting modes is
susceptible to politicisation and can trigger partisan disputes with far-
reaching consequences, as exemplified by the conflict surrounding the
expansion of postal voting in the 2020 United States presidential election
(Clinton et al., 2020).

The subsequent sections of this chapter analyse national-level policy
responses to COVID-19 in the realm of election management in EU-27,
focusing on choices regarding holding or postponing elections, as well as
the introduction and expansion of SVAs. In order to understand the con-
text for these choices, however, it is important to map the availability of
SVAs before the onset of the pandemic.
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Different Initial Conditions

There are vast differences among European countries in terms of how vot-
ing is organised. In some countries, the only way that citizens can exercise
their right to vote is by going to the polling station on election day. In
other countries, voters can mail in their ballots, vote by proxy, vote ahead
of election day, order a mobile ballot box to their place of residence or cast
a vote over the internet. Countries where SVAs were widely available
already before the pandemic were better positioned to reduce health risks
associated with voting during the pandemic. Table 4.1 summarises the
availability of special voting arrangements in 27 EU member states before
the onset of the health crisis.

Early voting was relatively uncommon in EU member states before the
health crisis. Only six countries, most of them Nordic or Baltic (Denmark,
Estonia, Finland, Latvia, Portugal, Sweden) offered the option of voting
ahead of election day to all voters. Lithuania, Malta and Slovenia provided
this option to some groups of voters (e.g., those out of the country on
election day). The length of the early voting period varied from three days
in Latvia and Slovenia to about a week in Estonia and Finland to several
weeks in Denmark. In the majority of EU countries, voters could vote
only on election day.

Provisions for postal voting varied extensively across the EU. In
Germany and Luxembourg, any voter could apply for postal ballot docu-
ments without providing a reason. Postal voting is widespread in Germany:
in the federal elections of 2017, 29% of votes cast were postal votes
(Bermingham, 2020). Prior to the pandemic, 16 EU countries did not
provide any form of postal voting, while 9 countries offered this option to
selected groups of voters, typically those absent on election day as well as
ill or disabled voters.

Before the pandemic, proxy voting—one voter casting a vote for
another—was allowed in five countries: Belgium, France, the Netherlands,
Poland and Sweden. Proxy voting is typically available only for specific
groups of voters (e.g., elderly people, those who are ill or disabled, incar-
cerated or residing abroad). In most cases, voting by proxy must be
requested ahead of election day.

Remote internet voting—a system where the voter casts an electronic
ballot from any internet-enabled computer in the world—is rare. Estonia
remains the only country in the world to provide all voters in all elec-
tions the option to cast an electronic ballot remotely. Introduced in 2005,
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Table 4.1 Special voting arrangements in EU-27 before the onset of the
COVID-19 pandemic

Early voting Postal voting Proxy voting Mobile ballot box Remote internet voting

Austria No Yes No Yes No
Belgium No No Yes No No
Bulgaria No No No Yes No
Croatia No No No Yes No
Cyprus No No No No No
Czechia No No No Yes No
Denmark yes No No Yes No
Estonia yes Yes No Yes Yes
Finland yes Yes No Yes No
France No No Yes No Yes
Germany No Yes No No No
Greece No No No No No
Hungary No Yes No Yes No
Ireland No Yes No Yes No
Italy No Yes No Yes No
Latvia yes No No Yes No
Lithuania yes Yes No Yes No
Luxemburg No Yes No No No
Malta yes No No No No
Netherlands No No Yes No No
Poland No No Yes No No
Portugal yes No No Yes No
Romania No No No Yes No
Slovakia No No No Yes No
Slovenia yes Yes No Yes No
Spain No Yes No No No
Sweden yes No Yes Yes No

Source: International IDEA. Note: Shaded cells indicate voting arrangements available to all voters

internet voting is widely trusted by the Estonian voters. Usage rates have
grown rapidly: in the 2019 general and European elections, nearly a half
of all votes cast were electronic votes (Ehin et al., 2022). France, the only
other EU country to offer online voting, does so on a much more limited
scale: internet voting is available only to voters living abroad, and only in
parliamentary elections.

The mobile ballot box, brought by election administrators to the vot-
er’s home or to the institution in which they reside, is the most common
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SVA, having been available in 17 EU countries before the pandemic. The
option is reserved only for voters who are not capable of going to the poll-
ing station because of age, physical disability or health reasons. Similar to
proxy voting, the mobile ballot box must be requested in advance.

In sum, this brief overview of SVAs in the EU before the pandemic
reveals that the country with the most flexible voting arrangements was
Estonia, which offered four out of five special voting arrangements, two of
which (early voting and remote internet voting) were available to all vot-
ers. The availability of alternative arrangements has transformed the act of
voting in Estonia. Already before the onset of the pandemic, in 2019,
nearly half of all votes were electronic votes cast over the internet, and the
share of early voters (which includes those who cast their vote online)
exceeded 60% (Ehin et al., 2022). Other countries offering a variety of
special voting arrangements included Finland, Sweden, Lithuania and
Slovenia (three out of five SVAs available in each), although in most cases
the alternative voting options were not available to all voters. On the other
end of the scale, Cyprus and Greece were the only countries in the EU
that did not provide any special voting arrangements before the pandemic.

POSTPONEMENT OF ELECTIONS

Of the 60 national, regional and local elections scheduled to be held in
EU member states between February 2020 and February 2022, 45 were
held on schedule and 15 (25%) were postponed. Table 4.2 provides a list
of elections that were postponed in EU-27 within two years of the onset
of the pandemic. Overall, the decision to hold or postpone elections is
influenced by a number of considerations, including the severity of the
public health situation and the magnitude of health risk; the phase of the
crisis; constitutional and legal provisions; the type and importance of the
elections concerned; the nature of the broader policy response to the pan-
demic, including whether a state of emergency had been declared or not;
as well as considerations related to turnout, contestation, campaigning
and the quality of electoral management. As evident from Table 4.2, many
of the postponed elections in EU-27 during the first two years of the pan-
demic were subnational contests (with Polish presidential elections of
2020 as a notable exception). Out of 15 postponed clections, ten were
local, four were regional and one was a national election. Also, the post-
ponement of elections was more likely in the early phase of the pandemic
(i.e., in 2020 as opposed to 2021 or 2022) when there was more
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Table 4.2 Elections postponed due to the pandemic in EU-27 (February 2020
to February 2022)

Country  Election Scheduled — New date Days
date delnyed
Austria  Local election (Vorarlberg) 15 March 28 June 2020 105
2020
Local election (Styria) 22 March 28 June 2020 98
2020
Czechia®  Senate by-election (Teplice, 1st 27-28 5-6 June 2020 70
round) March
2020
Senate by-election (Teplice, 2nd 3—4 April 13 June 2020 71
round) 2020
Finland®  Municipal election 18 April 13 June 2021 56
2021
France Local election (2nd round) 22 March 28 June 2020 98
2020
Regional and departmental March 20 June (1st N/A
elections 2021 round) and 27
June (2nd round)
2021
Germany Local election (Hessen and April- 14 March 2021  N/A
Saxony) October
2020
Ttaly Regional elections (Veneto, 3 May 20 and 21 140
Campania, Tuscany, Liguria, 2020 September 2020

Marche, Puglia, and Valle d’Aosta)

and local elections (1149 comuni

across Italy)

Mayoral elections (Rome, Milan, 15 April-15 5 September and N/A
Turin and Naples) and regional June 2021 15 October 2021
elections (Calabria)

Latvia Local election (snap elections, 25 April 29 August 2020 126
Riga) 2020
Poland  Presidential election (1st round) 10 May 28 June 2020 49
2020
Romania® Local election June 2020 27 September N/A
2020
Slovakia®  Local by-election 4 April 3 October 2020 182
2020
Spain® Regional elections (Basque 5 April 12 July 2020 98
Country and Galicia) 2020

Source: Egger et al., 2022; International IDEA, International Foundation for Electoral Systems,
2020. Notes: If elections were postponed several times, only the final date is indicated. N /A in the last
column means that the exact number of days could not be determined

* State of emergency declared at some point during the first wave of the pandemic
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uncertainty surrounding the coronavirus and when countries were strug-
gling to devise a response to the new threat. The number of days by which
an election was postponed varied from 49 days in the Polish presidential
elections of 2020 to 182 in the Slovakian 2020 elections for local self-
governing bodies. Five of the countries in which an election was post-
poned (Czechia, Finland, Romania, Slovakia, Spain) had declared a state
of emergency at some point during the first phase of the pandemic (i.e.,
between February and June 2020).

The constitutional and legal constraints on the decision to hold or post-
pone elections deserve special emphasis. The Portuguese presidential elec-
tion of 2021 serves as an example of constitutional provisions constraining
the policy response. The election was held on schedule on 24 January
2021, despite that fact that a full lockdown had been enforced on 15
January due to a rapidly rising number of COVID-19 cases. Postponing
the election was not an option because extending the president’s mandate
beyond five years would have required a constitutional amendment—
which, in turn, would have been extraconstitutional if initiated during a
state of emergency (Luis, 2021). Examples of legal complexities abound.
In France, the decision to delay the second round of the 2020 local elec-
tions (see Table 4.2) led to the adoption of a new law to extend the term
of 35,000 incumbent mayors (Quarcoo, 2020).

INTRODUCTION AND EXPANSION OF SPECIAL
VOTING ARRANGEMENTS

Table 4.3 provides an overview of the introduction and expansion of SVAs
in the context of national elections in EU-27 during the pandemic.
According to our data, ten EU countries introduced or expanded alterna-
tive voting modes since February 2020. The introduction or increased
availability of the mobile ballot box was the most popular pandemic-era
modification of the voting process, implemented in seven countries. Three
countries that did not have postal voting before 2020 introduced it in the
context of the pandemic (the Netherlands, Poland, Romania) and one
expanded this voting arrangement (Lithuania). Proxy voting was intro-
duced in Croatia and expanded in Poland. Early voting was introduced in
the Netherlands and expanded in Lithuania and Portugal. In Lithuania,
early voting was facilitated by drive-by voting: voters who were
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Table 4.3 Introduction and expansion of SVAs in EU-27 during the pandemic

Country Election SVAs introduced or expanded
Bulgaria Parliamentary election (April 2021) Mobile ballot box
Parliamentary election (June 2021) Mobile ballot box
Croatia Parliamentary election (July 2020) Proxy voting
Mobile ballot box
Czechia Parliamentary election (October 2021) Mobile ballot box
Cyprus Parliamentary election (May 2021) Mobile ballot box
Lithuania Parliamentary election (October 2020) Early voting

Postal voting
Mobile ballot box
Netherlands ~ Parliamentary election (March 2021) Early voting
Postal voting
Proxy voting

Poland Presidential election (June, July 2020) Postal voting
Proxy voting

Portugal Presidential election (January 2021) Early voting
Mobile ballot box

Romania Parliamentary election (December 2020)  Postal voting

Mobile ballot box

Source: Egger et al., 2022; International IDEA, International Foundation for Electoral Systems,
2020. Notes: National elections from February 2020 to February 2022. The list may be inexhaustive

self-isolating could submit completed ballot papers at a drive-in polling
station prior to election day (Asplund et al., 2021). While we do not have
systematic data on the use of SVAs in local and regional elections, there are
reports on dramatic pandemic-induced changes to voting modes in some
specific contexts. For instance, in the March 2020 local election in Bavaria
(Germany), in-person voting was cancelled altogether—the only way to
vote was to mail in ballots (Wagner, 2020).

While the pandemic triggered an expansion of alternative voting modes
in Europe, the changes were, overall, fairly limited, and there is little evi-
dence of policy convergence towards a single model or normative standard
(see Fig. 4.1). As an example, only one of the 18 EU countries that did
not practice early voting before February 2020 introduced it during the
pandemic (the Netherlands)—even though early voting is regarded as the
least controversial time-tested and low-tech SVA. In addition to early
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Fig. 4.1 The use of SVAs before and after the onset of the pandemic in EU-27.
Source: International IDEA. Notes: Entries indicate the number of countries.
Only national-level elections included. The list may be inexhaustive

voting, the Netherlands also introduced postal voting and expanded proxy
voting to COVID-19 patients. New SVAs were also introduced in Poland
(postal voting), Romania (postal voting for voters abroad), Croatia (proxy
voting) and Cyprus (mobile ballot box). In other cases, existing SVAs
were expanded, most commonly by making them available to COVID-19
patients. The reasons for a high degree of institutional continuity and iner-
tia are understandable: elections are a highly regulated event, and chang-
ing electoral legislation and practices is a complicated and time-consuming
process. Making last-minute changes to electoral legislation and opera-
tions has the potential to wreak organisational havoc and foment political
controversy which could suppress turnout or undermine the legitimacy of
elections. More sophisticated solutions, such as remote internet voting,
cannot be introduced on short notice because they require technology
development and testing, as well as extensive changes in electoral legisla-
tion and procedures (see Ehin et al., 2022).
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IMPLEMENTATION AND IMPACT

During times of crisis, the way decisions are made and communicated is
often as important as the content of these decisions. Norms governing the
conduct of elections emphasise the importance of institutional stability
and clarity of rules. The Council of Europe has recommended that elec-
toral rules should not be changed less than one year before an election. It
was not always possible to abide by this rule in the context of the pan-
demic, especially when elections fell into an early phase of the health crisis.
In some countries, the question of how to proceed with elections in the
context of COVID-19 caused extreme political controversy. This was the
case in Poland, where the government’s plan to hold the 10 May 2020,
presidential election as scheduled, while changing electoral rules to allow
the vote to take place exclusively by post, was criticised by a variety of
actors. Less than two weeks before the scheduled election day, nine former
Polish prime ministers and presidents urged voters to boycott the election,
arguing that postal voting could be unconstitutional and does not guaran-
tee voter confidentiality (Reuters, 2020). Following a series of conflicting
messages from key political actors, including the ruling party, the parlia-
ment and the national electoral committee, the decision to postpone elec-
tions was finally taken only a few days before election day. The Polish case
illustrates the dangers of proceeding with hurried, poorly conceived solu-
tions of questionable legality that do not enjoy broad-based political sup-
port (Vashchanka, 2020).

The impact of the decision to hold or delay elections, and of various
electoral amendments, can be assessed from different perspectives, includ-
ing public health, legality and democratic norms and ideals. The literature
about the effects of the pandemic on elections has been particularly con-
cerned with voter turnout as “a crucial factor underpinning the legitimacy
of'an election, providing electoral mandates to leaders, and as a barometer
for the health of democracy in general” (Landman & Di Gennaro
Splendore, 2020, 1062). There are various ways in which turnout could
be affected in the context of the pandemic. Voters could abstain because
they fear the virus (Santana et al., 2020). Alternatively, voters could stay
home because of restrictions, lockdowns, insufficient information about
voting modalities in the context of COVID-19 or low trust resulting from
poor election management in the context of the crisis. Studies examining
the effect of the pandemic on turnout have shown that turnout decline
was more pronounced in countries and areas with higher infection and
mortality rates, as well as areas that are densely populated and have a high
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share of the elderly (Santana et al., 2020; Picchio & Santolini, 2022;
Noury et al., 2021). Furthermore, the health crisis has accentuated pat-
terns of social inequalities in political representation, as the disadvantaged
have been more likely to abstain from voting (Haute et al., 2021).

Figure 4.2 graphs all nationwide elections held in EU-27 during the first
two years of the pandemic on a plane defined by two axes, including turnout
in presidential, parliamentary and nationwide regional /local elections held
since the onset of COVID-19, as well as turnout in the most recent compa-
rable election held before the pandemic. All cases located above the line of
equality had higher turnout levels during the pandemic than before its out-
break, while the dots falling under the line represent elections where turn-
out declined compared to the most recent comparable pre-pandemic
election. As evident from the graph, voter turnout declined in 18 cases and
increased in 9 cases. For all the elections included in the analysis, the average
drop in turnout during the health crisis was 2.7 percentage points. The larg-
est decrease occurred in the French local elections of 2020, the Bulgarian
presidential elections of 2021 and the Latvian local elections of 2021 where
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Fig. 4.2 Voter turnout in nationwide elections held during and before the pan-
demic. Source: International IDEA and Council of Europe. Notes: Only nation-
wide elections included. Circles represent parliamentary elections; squares stand
for presidential and triangles for nationwide local or regional elections
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turnout was more than 15 percentage points lower compared to previous
similar elections. In contrast, turnout in the Polish presidential elections of
2020 increased by more than 10 percentage points compared to those held
five years prior. There does not appear to be a clear correlation between
turnout change and the phase of the pandemic, or between turnout change
and whether an election was held as scheduled or postponed. However, in
almost all elections that did not suffer from declining turnout levels amid
the pandemic, SVAs had either been expanded or added.

Besides impacting turnout, the pandemic and the associated restrictions
also have consequences for the electoral performance of parties and candi-
dates. There is growing evidence that lockdowns and harsh restrictive
measures increase, at least in the short run, electoral support for political
incumbents (Bol et al., 2020; Leininger & Schaub, 2020; Giommoni &
Loumeau, 2022). In healthy democracies, rallying around current leaders
and institutions during a major crisis can be a positive, unifying phenom-
enon, especially if accompanied by improved trust in government and
increased satisfaction with democracy (Bol et al., 2020). However, in poli-
ties characterised by democratic backsliding, lockdowns and restrictions
appear to have contributed to the concentration of power in the hands of
the dominant parties, while further depriving the opposition of a level
playing field (Guasti, 2020).

CONCLUSION

Holding elections in the context of a pandemic entails a plethora of chal-
lenges revolving around the dilemma of “health versus democracy.” These
challenges were especially daunting for countries where elections were
scheduled to take place shortly after the onset of the health crisis, in the
first half of 2020. Proceeding with elections “as usual” could have contrib-
uted to the transmission of the virus and entailed the risk of low turnout
and breaches of electoral integrity. Postponing elections or expanding spe-
cial voting modes meant navigating constitutional and legal constraints,
and conflicted with the norm of institutional stability and legal certainty.
A key lesson from pandemic-induced electoral reforms is that major elec-
toral changes cannot be prepared in haste, even in crisis context. Last-
minute changes have the potential to wreak organisational and political
havoc, and should be avoided. Legal clarity is of paramount importance,
and any violations of the law have the potential to undermine the legiti-
macy of elections, and thus, of democratic governance.
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Our analysis suggests that some EU countries were much better pre-
pared to adapt elections to pandemic conditions than others. Countries
with well-developed remote voting procedures, as well as those where the
legal framework provides for early voting, could proceed with compara-
tively minor revisions to existing laws and protocols. In settings where
voters were already familiar with special voting arrangements, the legality
and trustworthiness of such options were much less likely to be contested,
and the risk that pandemic-related modifications undermine trust in elec-
tions or reduce turnout, was significantly lower. In contrast, countries
where the only way to exercise the right to vote was to cast a paper ballot
at the polling station, the effect of the pandemic and associated restric-
tions was much more disruptive and proposals to postpone elections or
introduce new voting modes were more likely to raise constitutional, legal
and political controversy.

This analysis points to a number of promising avenues for further
research. Much is to be gained from a careful comparative analysis of elec-
toral laws from the perspective of crisis readiness. More research is needed
on the postponement of elections, including the question of when delays
are justified. The pandemic has revealed the need for comparative research
on special voting arrangements, including the development of technolo-
gies, procedures and legal provisions for remote internet voting. While the
prevalent attitude towards internet voting has been highly cautious, this
may well change in the future as a result of technological advances, better
protocols, and increased demand for location-independent voting ser-
vices. There is also a need to better understand the politics of electoral
reform, including the successes and failures of political consensus-build-
ing. Future research should also cast additional light on the impact of the
pandemic, as well as diverse policy responses to the pandemic, on voting
behaviour, including turnout and electoral support for various political
actors. Finally, given the central importance of elections in representative
democracies, there is a need for evidence on how to maintain public trust
in elections during crises, and how to ensure broad-based acceptance of
the results of free and fair elections.
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CHAPTER 5

Varieties of Democracies in the COVID-19
Pandemic

Daniel Kiibler

INTRODUCTION

For democratic governments, the COVID-19 pandemic was a nightmare.
Measures aiming to halt the spread of the coronavirus, such as contact
restrictions, travel bans, lockdowns, curfews, certificate and vaccination
requirements were not just inconveniences in everyday life. Some of these
measures also led to restrictions on fundamental rights or affected the
exercise of political rights that are central to democracy. Among the most
obvious was the freedom of assembly, that was curtailed by the bans on
gatherings adopted by many countries. Campaigning for elections was also
made difficult by lockdowns and curfews, which is why some governments
decided to postpone elections during the pandemic (see Ehin’s and
Talving’s contribution). What is more, the dynamics of the pandemic,
sometimes with its rapid waves of contagion, also forced governments to
act rapidly. Decision-making processes were accelerated and shortened,
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the separation of powers shifted in favour of the executive, sometimes
resulting in a loss of democratic control and accountability. Many parlia-
ments saw their role in law-making weakened as executives sought to
forgo formal checks and balances in the interest of quick responses to
the crisis.

Both these aspects—the free exercise of rights and the control of pow-
ers—are pillars of liberal democracy. The pandemic turned out to be a
stress test for them. How did democracy, how did different democracies
fare in the pandemic? What impact did the COVID-19 crisis have on the
quality of democracy? Since the outbreak of the pandemic, these questions
have been on the agenda of democracy researchers worldwide. The num-
ber of studies and publications on the relationships between the pandemic
and democracy is therefore very large. The present chapter adds to this
field of study by examining the relationship between the quality of democ-
racy and legislative activities involved in policy responses to the pandemic,
drawing, among others, on an analysis of the data compiled by the
EXCEPTIUS consortium.

The chapter is structured as follows. The next section discusses the role
of democracy in policy responses to the pandemic in an internationally
comparative perspective. The following section then zooms in on a single
case, namely Switzerland, to illustrate this role more particularly. Indeed,
the Swiss case is interesting in that this is, until today, the only democracy
in the world where a government’s policy response to the pandemic was
submitted to a popular vote.!

THE ROLE OF DEMOCRACY IN PoLicy RESPONSES
TO THE CORONA PANDEMIC

The Quality of Democracy

When the COVID-19 began to spread around the world in spring 2020,
most governments took emergency measures to reduce the number of
infections. The initial reaction revealed the first fundamental difference
between regime types: dictatorships reacted more quickly and with more

!So far, Switzerland held three nationwide referendums on its COVID-19 legislation, the
first one in June, the second one in November 2022, and the third one in June 2023. To the
best of our knowledge, the only other state to have held a referendum about legislation
related to COVID-19 was the principality of Liechtenstein in September 2022.
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drastic measures than democracies (Cheibub et al., 2020). But significant
differences were also observed between democratic countries, as the study
by Engler et al. (2021) shows, investigating the variety of responses to
COVID-19 in Europe during the first wave of the pandemic (see Fig. 5.1).
On the one hand, using data from the Oxford COVID-19 Government
Response Tracker (Hale et al., 2020), their analysis shows that restrictions
on individual freedoms were far from the same everywhere. In Europe,
during the first wave of the pandemic, there were countries such as Iceland,
Sweden or Finland with relatively few binding restrictions, but also those
with strict lockdowns, curfews, assembly bans and school closures, such as
Serbia, Spain or Italy. On the other hand, there were also differences in the
extent to which power was concentrated on the executive in the first wave
of the epidemic, as can be shown on the basis of data from the V-Dem
project on so-called pandemic backsliding (Edgell et al., 2021). While in

Serbia
Poland

Hungary

Mokdova

Croaty

Bosnia and Herzegovina
Horth Maceconis
Albanis

Switzeriand

Reraniy

Siovenia

Fig. 5.1 Restrictions of freedom (left graph), and power concentration in favour
of the executive (right graph) in European countries during the first wave of the
pandemic. Source: Engler et al. (2021: 1088). Note: The index of restrictions on
freedom is based on the Oxford COVID-19 Government Response Tracker (Hale
et al., 2020), the index of concentration of power on the Pandemic Backsliding
Index (Edgell etal., 2021). Both indices show the values for the respective country
in comparison to the European average (value 0)
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most countries of Northern and Western Europe—with the exception of
Switzerland (see below)—parliaments continued to meet and were able to
control the decisions of their governments, in many countries of Central
and Eastern Europe there was an actual disempowerment of parliaments
and even, as in Hungary, Serbia or Moldova, restrictions on the freedom
of the press.

According to Engler et al. (2021), the differences between these coun-
tries are only partly attributable to the country-specific threat situation
(such as the number of COVID deaths) or resources in the healthcare
system (such as the number of intensive care beds). They find that the
quality of a country’s democracy—measured by indices taken from the
Democracy Barometer project (Bithlmann et al., 2012)—strongly influ-
ences the policy responses to the pandemic. The stronger the democracy
before the crisis, the fewer individual freedoms were restricted during the
crisis, and the less the power of the executive was expanded (Fig. 5.2).
Looking at different dimensions of democratic quality, the most impor-
tant role is played by the protection of fundamental rights and the rule of
law: where these are upheld and protected in normal times, governments
were reluctant to impose drastic, open-ended and sweeping restrictions
during the first wave of the pandemic.

Freedom restriction index

"

]
Quality of democracy

®
Quality of democracy

Fig. 5.2 Relationship between quality of democracy and restrictions of freedom
(left graph), and power concentration on the executive (right graph) in European
countries during the first wave of the Corona pandemic. Source: Engler et al.
(2021:1092)
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COVID-19 Legislation and Varieties of Democracy

The EXCEPTIUS database? allows a closer look at the characteristics of
the legislative activities behind these policy responses. More precisely, the
version 2.0 of the dataset contains information on 1688 legal acts that
were decided by national authorities in 24 European countries from mid-
January 2020 to July 2021. As shown in Fig. 5.3, the number of legal acts
varies strongly across countries, reflecting varying intensity of legisla-
tive action.

Most of those acts were decided by the government alone (89.2% over-
all), confirming previous evidence that the executive was clearly in the
driver’s seat in devising policies in the fight against COVID-19.
Nevertheless, parliaments were involved as well, but this varies strongly
across countries. On one end of the spectrum, we find countries such as
Germany (40% of acts decided by parliament), Austria (32.8%), Norway
(31.1%), the United Kingdom (14.3%), Switzerland (13.8%), France
(13.5%), Portugal (11.6%) or Luxembourg (11.1%) where this share was
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Fig. 5.3 Total number of legal acts per country, according to deciding authority.
Source: EXCEPTIUS, own rendering

2In the following, we use the v.1.3 release of the EXCEPTIUS dataset from 2
September 2022.
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above 10%. At the other end of the spectrum, there are a number of coun-
tries, where the entirety of the legal acts adopted in the period under study
had been decided by the executive alone. This was the case in Croatia,
Estonia, Greece as well as the Netherlands. In the remaining countries, the
share of pandemic-related legal actors approved by parliament ranges
between 1 and 5%. Finally, there are some countries in which a substantial
share of legal acts was decided by the public administration (Malta: 49.6%;
Sweden: 2.8%; Belgium: 2.4%; Italy: 1.6%, Portugal: 0.9%). In terms of
the substantial content of these acts, no clear patterns emerge, meaning
that measures of all sorts are found in an act independently from whether
it was decided by the government alone or approved by parliament. There
is one exception, however: decisions with measures related to the state of
emergency as well as the design of crisis governance were more frequently
decided by parliament (see Poyet’s contribution to this volume).

These results echo the findings of Engler et al. (2021) suggesting that
cross-national variation in the share of acts decided by parliament might
be explained by the quality of democracy. Indeed, one can assume that the
higher the quality of democracy in a country, the more likely that the par-
liament—as the primordial representative institution—is involved in legis-
lative activities devising policy responses to COVID-19. To test this
hypothesis, we explore the relationship between the share of legal acts
with parliamentary involvement and a variety of established measures for
the quality of democracy provided by the V-Dem project (Coppedge
ctal., 2022). The following figures (Figs. 5.4, 5.5 and 5.6) plot the share
of legal acts decided by parliament in a country (on the y-axis) against this
country’s score on three macro-level indices describing features of democ-
racy at an abstract level (x-axis) on a scale ranging from 0 to 1. First, the
V-Dem index of electoral democracy (Fig. 5.4) measures the extent to
which the principle of electoral democracy is realised in a country, i.e.,
making rulers responsive to citizens by electoral competition under cir-
cumstances of extensive suffrage. Second, the liberal democracy index
(Fig. 5.5) measures the emphasis given to protecting individual and
minority rights and against tyranny of the state and tyranny of majority.
Third, the participatory democracy index (Fig. 5.6) gauges the extent of
active participation of citizens in all processes, electoral and
non-electoral.

All three graphs show a positive relationship between the share of legal
acts with parliament involvement on the one hand, and the three macro-
level indices of democratic quality on the other hand. It appears that this
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result is driven not only by Central European low-quality democracies
such as Hungary, Poland, Romania with low shares of parliament acts, but
also by high-quality democracies such as Norway, Germany, Austria with
very high shares of parliamentary acts. The overall trend is clear: higher
quality democracies have a larger share of acts decided by parliament
instead of government or the administration. In this sense, data from the
EXCEPTIUS database complements the insights by previous studies: gen-
eral quality of democracy—however measured—also came to bear in the
COVID-19 crisis. High quality democracies were also those with larger
shares of COVID-19 legislation legitimised by parliament.

Democracy and the Effectiveness of Measures Against COVID-19

Good democracies, thus, live up to democratic principles even in times of
crisis. These findings are fundamentally welcome from a normative demo-
cratic perspective. However, when it comes to the goal of effectively com-
bating the pandemic, the question arises as to potentially detrimental
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effects of democratic quality. Democratic checks and balances, it could be
argued, slow down decision-making procedures and thereby hamper a
government’s capacity to act and specially to act quickly—which is par-
ticularly important in an acute crisis.

The study by Edgell et al. (2021) addresses this question based on a
global comparative analysis. They first examine the spread of measures
adopted in the fight against COVID-19 that violate democratic standards.
By this they mean measures that can be described as “illiberal” (discrimi-
nation, denial of inalienable rights, unnecessary violent enforcement of
measures) or “autocratic” (indefinite state of emergency, disproportionate
restriction of checks and balances, disinformation campaigns), or that pre-
vent the free circulation of information (restriction of media freedom).
Their analysis reveals that a great number of countries have indeed vio-
lated democratic standards in the fight against COVID-19—this hap-
pened in both autocracies and democracies, but to a lesser extent in the
latter (Edgell etal., 2021: 5). In a second step, Edgell et al. discuss whether
the end, i.e., the most effective possible fight against the pandemic, justi-
fies the means, i.e., the violation of democratic standards. For this pur-
pose, they analyse the correlation between the adoption of such measures
and the population-weighted number of COVID-deaths in the period
from March to December 2020. However, they find this correlation to be
far from statistically significant, even after taking into account a large num-
ber of control variables. This result shows, Edgell et al. conclude, “that
illiberal and autocratic practices do not play a significant role in reducing
COVID-19 deaths, contrary to claims made by actors engaging in such
practices” (Edgell et al., 2021: 8). In other words: violating democratic
standards is not worth it in epidemiological terms.

It needs to be emphasised, though, that this finding does not mean that
the restrictions on individual freedoms imposed were ineffective in the
fight against the pandemic. From a democratic point of view, it merely
suggests that these measures should be adopted within the existing demo-
cratic and constitutional framework. Indeed, effective measures—even if
they are of drastic nature—can be taken without violating democratic
standards.
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PArTICIPATORY DEMOCRACY IN THE COVID-19 CRisis:
A TALE FROM SWITZERLAND

Switzerland provides an interesting illustration in this context. At the apex
of the first pandemic wave in spring 2020, the federal government largely
ruled alone. Based on the emergency powers provided for in the Epidemics
Act it was competent to decide restrictions on its own—such as the first
nationwide lockdown from mid-March to early May 2020. However, it
was above all the indefinite interruption of the current parliamentary ses-
sion on 15 March 2020 that resulted in a comparatively strong concentra-
tion of power in the hands of the executive (see also Fig. 5.1) and
constituted a violation of democratic standards. Until the resumption of
parliamentary business on 4 May 2020, the parliament—constitutionally
the supreme power of the nation—was standing by, while the executive
ruled the country on the basis of emergency law. Fortunately, Switzerland
was spared a repetition of this democratically questionable self-suspension
of parliament in the subsequent waves of the pandemic. In June 2020, the
federal government ended the “extraordinary situation” and the measures
to combat the COVID-19 pandemic were transferred to ordinary law. As
part of the legislative process for the COVID-19 Act, these measures were
submitted to public consultation as usual and were able to be discussed in
detail by the parliament. And, as foreseen by the Swiss constitution, this
legislation was also subject to referendum.

As a consequence, Switzerland was the only country in the world in
which citizens were called to vote on COVID-19 legislation. This was the
case even three times. After it had turned back to work after its self-inflicted
pandemic recess, the Swiss parliament intensely debated the first
COVID-19 Act and finally approved it in September 2020. The law pro-
vided the legal basis for government action to fight the spread of the virus
through non-medical public health interventions (i.e., restrictions), but
also to mitigate the impacts on the economy and society by providing
financial support to businesses and/or individuals. Most importantly, it
also defined the procedural rules specifying the implication of various
institutions (notably the cantons, the Swiss federate states) prior to gov-
ernmental decisions. Given the urgency of the situation, the act was
declared an urgent federal decree which can enter into force immediately,
with the possibility of holding an optional referendum being postponed
by one year. Critics of the new law started to collect signatures in order to
submit the law to a popular vote. A total of 50,000 signatures would have



5 VARIETIES OF DEMOCRACIES IN THE COVID-19 PANDEMIC 93

been necessary for an optional referendum—almost twice as much were
collected. The law was put to vote on 13 June 2021, and accepted by a
majority of 60.2% of voters.

But even before the June 2021 vote had taken place, the rapidly chang-
ing dynamics of the pandemic as well as its impact on society and economy
made revisions to the law necessary. In December 2020, parliament
debated a first revision, consisting in the specification and expansion of
financial compensations provided not only to businesses, but also to sports
clubs and cultural institutions. This first revision was largely uncontested.
A second revision occurred in March 2021. It not only concerned further
specifications regarding financial compensations, but also introduced new
regulations regarding quarantine and vaccination, as well as the so-called
COVID-certificate (informing on individual vaccination and/or test sta-
tus), based on and compatible with EU regulations. Opponents to this
second revision notably criticised the new quarantine regulations and the
COVID-certificate. Again, declared an urgent federal decree by parlia-
ment, the revision entered into force immediately, with the possibility to
hold a referendum postponed by 12 months. As with the original law,
however, opponents successfully collected signatures (roughly 75,000 this
time). The popular vote on the revised COVID-19 law was held on 28
November 2021. Turnout was exceptionally high for Swiss standards
(65.7%), and the revision was accepted by a majority of 62.01% of
the voters.

Approved in two popular votes during the pandemic, Swiss COVID-19
legislation can thus be considered to enjoy a rather high democratic legiti-
macy. Substantially, it allows for far-reaching measures to effectively com-
bat the pandemic, as is shown by the second nationwide lockdown (from
mid-December 2020 to mid-February 2021) which was decided accord-
ing to the rules specified in the COVID-19 law. Apart from the parliamen-
tary recess in the first lockdown, Swiss democracy has thus basically
functioned as foreseen by the constitution during the pandemic. The role
of the participatory instruments of referendum democracy, which are
known to be strongly developed in Switzerland, is particularly noteworthy.
As in numerous other countries, there were persistent demonstrations in
Switzerland against the Corona measures of the authorities and numerous
movements were founded to organise the protest. The first two successful
referendums against the COVID-19 law of 2020 and its second revision
of 2021 were mainly a result of the mobilisation by these groups. But in
spite of this opposition and mobilisation against governmental measures,
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voters’ support to the federal legislation even increased from the first
(60.2% of yes votes) to the second referendum (62.01%). And this increase
in governmental support occurred despite an exceptionally intense and
emotional public debate and a voting campaign clearly dominated by the
opponents of the law prior to the second referendum (Heidelberger &
Bithlmann, 2021). After the second approval of government and parlia-
ment’s COVID-19 policy by a majority of the citizens in the second refer-
endum, protests against the measures to combat the pandemic decreased
significantly and some of the protest movements disintegrated. The direct-
democratic institutions were thus able to demonstrate one of their most
important functions in the Swiss political system also during the COVID
crisis: the integration of the opposition. Indeed, a classic argument of
Swiss political science is that direct democratic institutions in this country
contribute to the de-radicalisation of protest movements (Kriesi & Wisler,
1996). The possibility to collect signatures and conduct referendum cam-
paigns to oppose a governmental decision makes opposition actors refrain
from throwing stones or storming parliament to express their claims. By
channelling protest institutionally, Swiss direct democracy contributes to
stabilising the political system.

However, opposition against the Swiss COVID-19 law had not disap-
peared entirely after the pandemic. Although the government considered
the pandemic as requiring no more specific attention in April 2022, parlia-
ment again debated the COVID-19 law in December 2022, and decided
to extend its validity, in order to be prepared for an eventual pandemic
surge. This most recent change of the law was, again, opposable by refer-
endum. In a last effort, the already weakened opposing groups managed
to collect the required number of signatures and Switzerland had its third
popular vote on the COVID-19 law on 18 June 2023. Again, the law was
approved by a majority of the voters (61.9%).

CONCLUSION

The COVID-19 pandemic forced governments worldwide to take restric-
tive measures to contain the spread of the virus. Democracies were faced
with the additional dilemma of having to weigh different fundamental
rights: the protection of life and health on the one hand, and the protec-
tion of individual freedoms on the other. Quick action was also required—
which put democratic procedures under (time) pressure. Different
democracies reacted very differently to the acute crisis situation. In the



5 VARIETIES OF DEMOCRACIES IN THE COVID-19 PANDEMIC ~ 95

first wave of the pandemic, strong democracies had difficulties taking dras-
tic measures, while weaker democracies tended to react with above-average
severity. Whether a high quality of democracy thus hindered the fight
against the COVID-19 pandemic is, however, not yet clear. This question
can probably only be answered in retrospect—when the pandemic is over.
Nevertheless, based on the available evidence, it can already be stated that
the violation of democratic standards is not a prerequisite for effectively
combating the pandemic. A democratic approach is therefore not inferior
to an autocratic approach.

As the Swiss example after the first pandemic wave shows, effective
measures can also be taken within the existing democratic-legal frame-
work. Of course, this framework is put under tension by the crisis situa-
tion. Switzerland is the only democratic country in the world where the
electorate was able to vote on the COVID-19 legislation. It did so even
three times. The clear results of the three votes on the matter impressively
showed the broad support of citizens for the previous Corona measures—
despite the drastic restrictions on individual freedoms that they entailed.

So far, democracy has passed the COVID-19 stress test. Democracies
have demonstrated that they can act appropriately in a crisis. This is an
important insight in view of the currently increasingly intense system com-
petition between autocracies and democracies. And it also puts into per-
spective the increasingly louder calls for an autocratic approach in other
crises—such as climate change (Mittiga, 2021). The experience of the
COVID crisis suggests that such calls are unwarranted.
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CHAPTER 6

Territorial Countervailing Powers Under
the Pandemic

Raul Magni-Berton

INTRODUCTION

It has become commonplace to say that among the vices and virtues of
federalism, the ability to respond to emergencies falls under the first cate-
gory. A look at emergency laws is enough to show that they tend to cen-
tralise power. In principle, federalism or decentralisation are expected to
suffer from severe coordination problems, such as disorganised initiatives,
conflicting messages and the need to constantly adjust policies. The
COVID-19 crisis saw this idea largely spread among commentators. For
example, Huberfeld et al. (2020) suggest that federalism complicated the
U.S. response to the pandemic and attempts to provide insights to miti-
gate the harmful side effects of federalism.

However, when this assumption is put to empirical test in a comparative
way, it is no longer so obvious. During the 2007 financial crisis, many
studies analysed whether centralised states were more able to react quickly
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to the crisis than federal and decentralised states. Braun and Trein (2014)
report no significant difference while Del Pino and Pavolini (2015) explain
that regionalised states (Spain and Italy) stopped their decentralisation
process during the crisis, without much positive impact on the manage-
ment of the crisis.

Similar studies were conducted during the COVID-19 crisis. Hegele
and Schnabel (2021) compare European federal states—such as Austria,
Germany and Switzerland—and do not find same responses. While Austria
and Switzerland had a centralised approach, Germany opted for a coordi-
nated decentralised decision making. Nevertheless, Germany was one of
the most effective countries in containing the pandemic (Greer et al.,
2023). Similarly, Aubrecht et al. (2020) find that in developed countries,
centralised systems were no more effective than decentralised ones. Also,
Kuhn and Morlino (2022) show that the German decentralised manage-
ment was more effective than the Italian centralised one. These articles
argue that while decentralised systems reduce coordination, they improve
the ability to reduce uncertainty because decentralised policies allow
incumbents to gather information about which policies work better.

This chapter uses the EXCEPTIUS data to analyse the extent to which
European countries change their territorial structure during the pandemic.
The data show that there is no homogeneity in territorial responses, but
most countries centralised decision making during the first wave and
decentralised it during the second and third waves. Also, a simple com-
parison between territorial strategies and excess lethality during the crisis
suggests that decentralisation is a better strategy, although after control-
ling for income levels, neither the territorial organisation nor the level of
decentralisation of the responses seem to be relevant to explain cross-
country differences in the level of lethality of the pandemic. As a result,
the idea that extraordinary events cannot be managed with ordinary insti-
tutions does not seem to be confirmed.

THE TERRITORIAL ORGANISING OF POWERS IN EUROPE

Regarding the territorial structure of European states, there is no consen-
sus on categorization. Formally, four federal states can be identified:
Austria, Belgium, Germany and Switzerland. In practice, however, these
states have very different systems. Switzerland is an example of competi-
tive federalism, where subnational units (cantons) are constitutionally sov-
ereign. In fact, while this sovereignty is mainly symbolic, the cantons are
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politically autonomous and their own revenues are substantial. Germany,
an example of cooperative federalism, is also highly decentralised. The
subnational entities (Lander) also have political autonomy and large rev-
enues to exercise it. In contrast to these two countries, federalism in
Belgium and Austria does not directly translate into strong subnational
power. In Belgium, where federalism has been introduced since the 1970s,
the different communities and provinces have a weak influence on the
central power, although they benefit from a large autonomy. Also, accord-
ing to the European Committee of the Regions, the relative share of total
subnational spending compared to total government spending is much
lower than in Germany (40% versus 75%). Austria is even less decentral-
ised. Formally a federation, Austria has gradually got closer to a centralised
country (Erk, 2004). According to the decentralisation index of the
European Committee of the Regions, Austria ranks 18th in the European
Union, while Germany ranks 1st and Belgium 7th. Despite these notable
differences, we consider federal states to be an appropriate umbrella cate-
gory for these countries because, constitutionally speaking, federal entities
have more power over the system, and this could favour them in case of
conflicts arising from crises.

As the other European countries are unitary, they are grouped here
according to the share of consolidated local expenditure in total expendi-
ture. The data is based on the Organisation of Economic Co-operation
and Development and the European Committee of the Regions. Although
these data are not identical, they are highly correlated (7 = 0.92). The
OECD data cover non-EU countries (including Switzerland, Norway and
the United Kingdom), while their data are not available for some EU
countries (Bulgaria, Croatia, Cyprus, Malta, Romania). Taken together,
they cover all countries included in the EXCEPTIUS database.

These data allow identifying highly decentralised unitary states. Among
them, in the Nordics (Denmark, Finland, Norway and Sweden), more
than one-third of current expenditures are controlled by the subnational
level. This is particularly true in Denmark, where about two-thirds of the
expenditures are delegated to the subnational level. In addition, Spain and
Italy are often considered as regionalised states, where the central state has
devolved legislative powers to all or some of its regions. In Spain, the
regions (Comunidades Autonomas) have great fiscal autonomy, and two of
them can even raise taxes. In Italy, on the other hand, regionalisation is
much less developed, an observation is confirmed by the level of fiscal
expenditure, which is lower than in the countries of this group. However,
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Italy has devolved health policy to the regions, which is particularly rele-
vant for the pandemic. Given its traditional decentralisation, Italy is the
last country in this category.

Lowly decentralised unitary states also form heterogeneous category.
Some countries, such as the Czech Republic, the Netherlands and Poland,
are almost as decentralised as Italy. Large states such as France or the
United Kingdom are still much more centralised, as are some Balkan states
(Croatia, Slovenia and Romania) and the Baltic states (Estonia, Latvia and
Lithuania). Among them, Latvia certainly is the most decentralised state
but is not covered by the version 2.0 of the EXCEPTIUS dataset.

Finally, many small states can be described as centralised. They have a
negligible rate of local spending and sometimes no territorial organisation
at all. This category includes Bulgaria, Cyprus, Greece, Hungary, Ireland,
Luxembourg, Malta, Portugal and Slovakia. Figure 6.1 shows the types of
regimes in the EXCEPTIUS database.

W Fedenl States

[ Highly
Decentralised
States

W Lowly Decentralsed
Sates

W Centrofsed States

Created with mapchart.net

Fig. 6.1 Territorial systems in Europe. Source: OCDE and the European
Committee of the Regions data, own rendering
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SUBNATIONAL AND NATIONAL PoLICIES UNDER
THE COVID-19 Crisis

There are two main ways of capturing the decentralisation of policymaking
with the EXCEPTIUS database. The first way is to identify the authority
that promulgates a legal text, be it national or local. This measure suffers
from two potential problems. On the one hand, it only captures the num-
ber of political decisions, irrelative of their importance. In some cases,
promulgating more legal texts does not mean being more powerful.
However, it helps to identify the cases where local policies played a role in
the pandemic. On the other hand, it is not so easy to collect decisions at
the subnational level in every country. So, we cannot distinguish between
the absence and the unavailability of policy data. While this problem is not
secondary, the ability to find subnational is also a sign of their importance.

The second way is to identify transfers of authority during the pan-
demic. This approach focuses only on those regulatory texts that change
the responsibility for future policy. Again, only their number is considered,
not their importance. However, the most interesting aspect of this mea-
sure is to know in which cases states tend to centralise or decentralise dur-
ing the first three waves of the pandemic. Moreover, this measure is
consistently different from the previous one, so that when they provide
consistent results, they reinforce each other.

Subnational vevsus National Authovity

In the first wave, the percentage of decisions taken at the subnational level
does not clearly depend on the degree of centralisation, but rather on the
size of the country. While Germany is the country in which almost all poli-
cies were initiated at the subnational level (97%), the United Kingdom
(79%), Italy (66%) and France (60%) follow. Surprisingly, only 13% of the
Spanish policies were decided upon at the subnational level. In contrast to
these large countries, the territorial system (federal versus unitary) is more
relevant in smaller countries. In fact, in all these countries, almost all deci-
sions were taken at national level, apart from the federal systems of
Switzerland and Belgium, where subnational decisions accounted for 42%
and 38%, respectively. The only exception was Austria, where crisis man-
agement policy was 100% centralised, despite its (weak) federal system.
Faced with an emergency, large and federal countries, therefore, tend to
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make some decisions at subnational level, which is not the case for coun-
tries that do not have either of these characteristics.

During the second wave, the overall trend is similar, with some interest-
ing changes. Compared to the first wave, some countries have become
more centralised. This process of centralisation is particularly pronounced
in Italy, where the central state controlled all decisions, and in the United
Kingdom, where only 31% of decisions were made by the local power.
Similarly, while Germany remained largely decentralised, only 64% of deci-
sions in the second wave came from the Lander. In contrast, some coun-
tries significantly increased the percentage of decisions taken at the
subnational level. In Spain, 95% of legislative texts were of subnational
origin in the second wave. To a lesser extent, France increased its share of
local decisions (72%). Finally, Finland, which, like most of the sparsely
populated countries, reacted in an exclusively centralised way, greatly
increased its local decision-making in the second wave (60%). The other
countries did not significantly change their territorial decision-making,
including Belgium (35%) and Switzerland (37%).

Finally, the third wave is the least reliable in terms of data collection,
but also the least rich in terms of political decisions. The data show that
compared to the previous waves, pandemic management has become
more decentralised in Belgium, Finland, Portugal and the United
Kingdom, and more centralised in Switzerland and Germany. Figure 6.2
summarizes the average level of decentralization of pandemic manage-
ment and its evolution over the three first waves.

Overall, three lessons can be drawn. First, pandemic management was
not always centralised. As expected, federal states are more likely to devolve
authority to subnational entities. Large states also tend to manage the
pandemic largely at subnational level. Second, centralisation does not
increase over time. On the contrary, this is only the case for some federal
states, notably Germany and, to a lesser extent, Switzerland. Unitary states
tend to decentralise pandemic management over time, with the sole excep-
tion of Italy. This suggests that systems with different balances of territo-
rial powers tend to converge during the pandemic, but the equilibrium is
not centralisation. Third, the trajectories of centralisation /decentralisation
are very different over time. The most extreme cases were Germany, where
subnational decisions went from 97% in the first wave to 0% in the third
wave, and Finland, which started with 0% and counted 93% of local deci-
sions in the third wave. These different adjustments across waves mitigate



6 TERRITORIAL COUNTERVAILING POWERS UNDER THE PANDEMIC 103

‘* =
W high/decreasing
W highfincreasing
W highstable
W low/stable
B owfincreasing

Created with mapchart.net

Fig. 6.2 Level of policies leaded by the subnational authority and evolution over
the three first waves. Source: EXCEPTIUS database, own rendering

the tendency for convergence. Each country follows, at least in part, a
specific evolution.

Transfers of Competencies

During a state of emergency, many countervailing institutions lose their
powers to the benefit of the national government (see Poyet, Kuebler and
Egger in this volume). Subnational powers are not exception: in the face
of the pandemic, states are expected to centralise certain powers. This pat-
tern does exist, but the opposite transfers have also been observed. On
November 28, 2020, the Belgian government published a decree to
“grant special powers to the Walloon government to deal with the second
wave of the COVID-19 health crisis for matters governed by Article 138
of the Constitution”. This is an example of the transfer of powers from the
central to the subnational governments. In some cases, these transfers do
not increase decentralisation, since they only contribute to revert the
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centralisation process initiated during the first wave. In other cases, such
as Belgium, local governments benefit from unusual devolution of powers
to cope with the pandemic. These transfers are not necessarily decided at
the central level. In federal countries, many transfers come from the local
level. In some cases, national standards are incorporated into local policies,
such as the ban on anti-constitutional symbols on masks in Thuringia
(Germany). In other cases, local governments have transferred responsi-
bilities to other territorial levels. For example, the canton of Schwyz
(Switzerland) stipulates that if the closure of a daycare centre is unavoid-
able, the municipalities must provide a suitable replacement.

Transfers of authority were common during the pandemic. Only a few
countries did not change their territorial organisation of power. Among
the federal states, there were no consistent transfers of authority in
Germany. In four centralised states, Cyprus, Greece, Luxembourg and
Malta, no transfer of power was observed. This is also the case in the
Netherlands and Croatia, which are more decentralised. In the other
countries, transfers varied considerably from one wave to the next.

During the first wave, almost all European countries centralised author-
ity. Austria, Belgium and Switzerland centralised many regulations to fight
the spread of the virus. This was also the case for all highly decentralised
states (Nordic countries, Italy and Spain) and for almost all centralised
states. The only country in which some decentralisation occurred in the
first wave is the Czech Republic, where the government resolution of
March 15 significantly centralised powers. At the end of March and begin-
ning of April, three resolutions relaxed some of the decisions taken two
weeks earlier. All in all, the expected centralisation of power in the face of
the emergency is observed, especially in decentralised countries. The only
exception is Germany, which has not changed its institutional structure.

During the second wave, this trend changed significantly. Centralisation
only continued in the most decentralised systems. Such centralisation is
reported in Belgium, Spain, Norway and Poland. In six countries, centrali-
sation stopped in the second wave after increasing in the first wave. These
countries are the Czech Republic, Estonia, France, Hungary, Italy and
Romania. This does not mean that these countries were more decentral-
ised than those in the first group. Rather, these countries adopted particu-
larly stringent policies (see Chazel’s contribution to this volume). It is
plausible that the concentration of power in the first wave was already high
and did not require adjustment in the second wave. More surprisingly,
eight countries developed decentralised policies during the second wave
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after adopting centralised ones in the first wave. These are Austria,
Denmark, Finland, Ireland, Portugal, Sweden, Switzerland and the United
Kingdom.

The process of decentralisation observed during the second wave got
even more accentuated during the third wave. At that time, no country
centralised any powers. On the other hand, seven countries decentralised
powers, be they originally exercised them at the subnational level or they
did new devolutions. These countries are Belgium, Denmark, Poland,
Portugal, Switzerland, Sweden and the United Kingdom. Most of them
were already decentralised before the pandemic, and they decided to man-
age the pandemic in a more decentralised way. Figure 6.3 summarises the
map of different pandemic response strategies.

Considering these data, I suggest that the COVID-19 pandemic has
challenged the conventional wisdom that centralisation is an asset in the
face of crises This is consistent with existing reports that suggest that
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Fig. 6.3 Transfers of competencies between the central and the local level.
Source: EXCEPTIUS database
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decentralisation might be more effective (Kuhn & Morlino, 2022;
Kuhlmann et al., 2021). As noted in the introduction, this is not really
new, and the debate on the effectiveness of decentralised pandemic man-
agement policies is still open. What is new, however, is that this conven-
tional wisdom has been challenged by policymakers themselves. While
most of them opted for centralising powers at the beginning of the pan-
demic, they chose a more decentralised management afterwards. This may
be due to the special case of Germany which served as a role model. While
decentralised management has been discussed and criticised in the domes-
tic arena (see Firber, 2021), the exceptionally low number of infections
and deaths in this country may have presumably influenced management
in other countries.

SoMmE EVIDENCE OF TERRITORIAL EFFECTIVENESS
IN CRISIS MANAGEMENT

So far, I have analysed different territorial policies in various European
countries with different territorial structures. Some of them centralised
powers, others did not alter their territorial organisation and another
group opted for a mixed strategy, increasing their centralisation in the first
wave and then reducing it.

The most important takeaway would be to know which strategy is the
most effective. Unfortunately, it is also the most difficult information to
find. To rigorously assess the effects of territorial management, one would
have to account for many confounding factors, such as the level of income
of a country, its healthcare capacities, culture, trust and so on. These can-
not be considered when the analyses are estimated at the national level,
with only 25 countries. However, it is possible to provide some descriptive
clues to initially assess territorial effectiveness for crisis management.

The first aspect to consider is how to measure an effective policy. Today,
it is certainly simplistic to consider only the direct health consequences of
COVID-19, since every policy also has economic, social and psychological
consequences. However, the direct health consequences are a good start-
ing point and give some indication of the best short-term health strategy.
Health consequences have been measured in terms of either infections or
(excess) deaths. In both cases, these measures are self-reported and can be
influenced by COVID-19 testing strategies as well as by the way data is
collected by each national authority. Deaths are certainly more reliable and
more relevant than infections for measuring effectiveness because the main
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goal of any government is to avoid deaths, not to avoid infections. I,
therefore, collected the number of deaths per 100,000 population, pro-
vided by Johns Hopkins University. Today, these data are considered to be
close to reality because they roughly correspond to the excess mortality
during the pandemic (Sanmarchi et al., 2021).

Table 6.1 shows the mean number of deaths according to the type of
regime (federal, highly and lowly decentralised, centralised) and the type
of territorial management chosen (no change, mixed, centralised). The
last column displays the countries included in each category. In two of
them, only one country appears, in others only two.

The first information provided by the table is that federal and highly
decentralised countries experienced much lower mortality rates than cen-
tralised and lowly decentralised countries. However, this could be
explained by other factors. The most important is income. GDP per capita
is the main factor explaining why some countries have fewer deaths (Sorci
et al., 2020). Wealth improves the technical capacity to contain the pan-
demic and provide the best quality health care. In each category, the richer
the country, the fewer the deaths. Countries with low levels of decentrali-
sation have the lowest average GDP per capita, while countries with high
levels of decentralisation or federal systems have the highest GDP per

Table 6.1 Deaths according to the territorial organisation

Regime Management Mean deaths  Countries
Federal 213

No change 178 GER

Mixed 162 SWI

Centralised 257 AUT; BEL
Highly decentralised 172

Mixed 141 DEN; FIN; SWE

Centralised 202 ITA, NOR, SPA
Lowly decentralised 278

No change 272 NED; CRO

Mixed 308 CZE; FRA; UK

Centralised 255 EST; POL
Centralised 252

No change 193 CYP; CRO; GRE; LUX; MAL

Mixed 202 EIR; POR

Centralised 419 HUN; ROM

Source: EXCEPTIUS and John Hopkins University data
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capita. For example, in the first group, Denmark, Finland, Sweden and
Norway have high GDP per capita and very low numbers of deaths. In
contrast, [taly and Spain have more deaths than France and the Netherlands,
which are less decentralised. Other factors, such as geography or trust,
seem to play an important role. However, what the table can say at this
stage is that decentralisation does not seem to create major problems in
facing a pandemic.

The second relevant descriptive evidence concerns how the pandemic
was managed. I used the data provided in this chapter to distinguish three
strategies for each type of regime. The first decision is not to change the
current territorial organisation. Germany is the only example for federal
states, the Netherlands and Croatia for lowly decentralised states, and five
centralised countries followed this strategy. No highly decentralised state
fits in this group, confirming that decentralisation is fragile in unitary
states. The second strategy is to mix centralisation in the first wave and
decentralisation in the following. The relative majority of countries fol-
lowed this strategy. Finally, the last strategy is to centralise power at the
national level, which is the classical strategy. This does not mean that
power is concentrated. In Belgium, for example, a large number of deci-
sions are made at the subnational level during each wave. However, com-
pared to the usual number of subnational decisions, Belgium centralised
the governance of the pandemic except in the third wave, which is, in my
view, too late to be considered as a truly mixed strategy. Only two coun-
tries further centralised their decisions while they were already largely cen-
tralised: Hungary and Romania.

In almost all political systems, mixed strategies are associated with lower
mortality, except in countries with low decentralisation. Note, again, that
the richer countries preferred a mixed strategy compared to the poorer
ones. So, it is difficult to disentangle these different causes.

The most reliable result is probably the relative success of the COVID-19
containment that did not change the territorial organisation. Whether fed-
eral, centralised or decentralised, countries that managed the pandemic
with the same territorial organisation as before the pandemic fared rela-
tively better than others, even after controlling for economic and geo-
graphic factors. The only exception is Croatia, where the pandemic was
particularly deadly despite the unchanged territorial organisation. Like the
previous result, this one must be treated with caution. However, the
descriptive data contradict two basic intuitions in crisis management. The
first is that the normal organisation of power is inadequate to deal with
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exceptional events. The second is that territorial centralisation is more
effective in times of crisis. These ancestral ideas do not appear at all in the
actual policies of European countries.

CONCLUSION

It is not easy to compare territorial adaptation during the pandemic. Even
in European countries, the territorial bases of political systems are very
diverse, and their categorisation is not obvious. However, some prelimi-
nary insights can be drawn from the available data.

First of all, the expected centralisation of power during the pandemic did
not occur. Most European countries centralised decision-making during the
first wave, but in the following waves a more decentralised management was
largely adopted. This can be seen either in the number of policy decisions
made at the subnational level or in the laws that transferred powers from the
subnational to the national level and vice versa. Also, in a not insignificant
minority of countries, the territorial organisation has not changed.

As far as I know, this pandemic is the first crisis in which decentralisation
has been documented as a common solution. Decentralised management
could have the merit of better adapting policies to specific situations, which
would also allow for faster responses. It also helps to compare different poli-
cies to assess the most effective one. These advantages may outweigh the
disadvantages, which are mainly due to a lack of coordination. In developed
countries, the quality of intergovernmental relations produces collaborative
policies that enable effective pandemic response (Greer et al., 2023). All in
all, decentralised crisis management is gradually being taken seriously and
implemented, at least in developed countries (Vampa, 2021).

It is difficult to prove that such management is actually more effective
than centralised management. The data show that, on average, decentral-
ised countries experienced fewer deaths during the pandemic than central-
ised countries. The data also show that countries with decentralised
pandemic management experienced fewer deaths. However, there is not a
clear correlation between the level of decentralisation and GDP per capita.
On average, richer countries are more decentralised and have managed the
pandemic in a more decentralised way. Such a correlation is an example of
how complicated it is to capture the net effect of decentralisation. Thus,
this chapter cannot prove the superiority of decentralisation in crisis man-
agement, but it does provide initial evidence that centralisation is not
always the best way to deal with an emergency.
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CHAPTER 7

Limits and Lessons of COVID-19 Apps

Mualcolm Campbell-Verduyn and Oskar ]. Gstrein

INTRODUCTION

Technology giveth and technology taketh. This is one of the many para-
doxes of human relationships with non-human objects. It applies both in
good and in bad times, and the beginning of the COVID-19 pandemic
was no exception to this techno-paradox. Modern technology—for exam-
ple, in the form of airplanes facilitating international travel—enabled the
SARS-CoV-2 virus to spread much more rapidly across the world when
compared to plagues in past centuries.! Modern technologies also came to
the foreground in responses to the COVID-19 pandemic, most notably in
the rapid development of novel vaccines. Equally prominent in pandemic

!Such as the spread of the plague in seventeenth-century Florence, see, for instance,
Henderson (2019).
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responses were the waves of information communication technologies
(ICTs) rolled out to mitigate the spread of SARS-CoV-2 through personal
location data collected via mobile phone networks, Bluetooth technolo-
gies, and satellite navigation systems (e.g., GPS, Galileo). The use of these
technologies led to several waves of smartphone applications (‘apps’)
bringing together these and various other existing technologies, such as
mobile network signals.

Initially, smartphone apps were rolled out to locate, track and alert
individuals to the spread of SARS-CoV-2. Subsequently, apps sought to
facilitate the retrieval, processing and presentation to authorities of cer-
tificates of a negative test, recovery from COVID-19, or immunisation
through vaccination. In between waves of infections, apps were used for
quarantine enforcement. Particularly in East Asia—for example, China,
Hong Kong, Taiwan and Singapore—global positioning systems signals
were used in addition to networking data and Bluetooth to trace the
precise geographical positions of individuals. In European countries,
such as the Netherlands, intense discussions were held about whether
such mobile network data could and should be used to track everyday
movements of people using public transport or work from home. While
not all implemented, use-cases for COVID-19 app data that were con-
templated included: flow modelling to identify how many people passed
through certain locations and how quickly, social graph making to iden-
tify which people meet frequently, self-evaluation of symptoms to assess
if individuals have COVID-19 symptoms, as well as to distribute finan-
cial aid and serve as communication platforms (Blauth & Gstrein,
2021, 19).

This chapter investigates what happened, how and what is likely to
emerge from what we argue was a timid turn to COVID apps in Europe
during the initial outbreak of the pandemic. The first section highlights
the wide variation in COVID-19 app (non-)deployment across Europe,
providing a high-level overview of the various ways in which apps were
deployed and used, as well as set aside. A second section lays out an initial
explanation of the paths (not) taken in app deployment during the early
days of the COVID-19 emergency. The third section links the European
COVID-19 app experience to what we see as a troubling expansion of a
permanent preparedness infrastructure both within the European Union
(EU) and more widely beyond the continent.

Our central argument is that COVID-19 app reliance re-turned to and
extended a long-standing emphasis on digital technologies as quick fixes
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to complex socio-ecological problems, a tendency known more widely as
‘techno-solutionism’. Identified more widely in responses to crises rang-
ing from climate change and migration to financial meltdowns (Morozov,
2013, 2020; Campbell-Verduyn & Lenglet, 2022; Coeckelbergh, 2021;
Vavoula, 2021), techno-solutionism in the context of COVID-19
informed immediate attempts to address a complex and fast-evolving
socio-political and ecological problem through a reduction to statistical
calculations, electric signals, and automated algorithmic decision-making
(see e.g. Helbing et al., 2021, 2; Campbell-Verduyn, 2021; Mann et al.,
2022; Marelli et al., 2022; Martins et al., 2021; Milan, 2020).

Our analysis builds on and expands the growing literature on COVID-19
era techno-solutionism in two ways. First, we explain how smartphone
apps showed anxious citizens and consumers the rapid responsiveness of
both governments and companies to the emergency in ways that navigated
tensions between privacy and surveillance. Second, we elaborate how app-
based responses have solidified an increasingly permanently ‘datafied’
emergency management infrastructure that threatens the very solution
governments and technology firms have sought between desires for pri-
vacy and surveillance. The technological fix COVID-19 apps provided in
the short-term pandemic emergency period undermine the precarious bal-
ance of personal data protection and omnipresent monitoring in the
medium and longer terms.? Enhancing opportunities for data collection
and aggregation in exceptional times expands an emergency preparedness
infrastructure with growing costs to citizens not only in exceptional times,
but also for ‘normal’ times especially those living ‘at the margins’ (Milan
et al., 2021Db). It is this extension of the exceptional into less exceptional
times that we find the most troubling lesson from an otherwise unexcep-
tional fall back on smartphone apps in the initial outbreak of the COVID-19
pandemic. Our chapter concludes by pointing to further lessons to explore
from this case of techno-solutionism in troubled times.

What Happened? Timid and Varvied Turns to Tech

EXCEPTIUS data illustrates how, in the first 18 months of the COVID-19
pandemic, governments across Europe set out general parameters for digi-
tal contact tracing technology to be developed, tested and rolled-out in

2For related but later developed ‘vaccine passports’, see Gstrein et al. (2021).
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smartphone apps on a rolling basis at subnational and national levels.?
Varying forms of formal engagement with COVID-19 apps were under-
taken in the emergency environment of the initial months of the pan-
demic, from January 2020 to April 2021, our main temporal focus in this
section.

Table 7.1 shows that digital contact tracing apps were officially made
voluntary in seven European jurisdictions: Austria, Estonia, Finland,
Hungary, Portugal, Scotland and Switzerland. They were rendered oblig-
atory at the national level in only two countries, Czech Republic and
Denmark, as well as six regions of Italy. In five countries (Austria, Belgium,
Denmark, France and Norway) as well as two regions of Spain (Madrid
and Basque Country) “soft disadvantages” were rolled out for citizens to
not use COVID-19 apps. Formal incentives to use the apps, meanwhile,
were also legislated national in Denmark and Italy, as well as in seven
Italian regions and the Swiss capital of Bern.

Most European countries relied on a privacy-preserving approach to
decentralised data processing and storage of contact data, as well as
Bluetooth-based tracing to inform measures that sought to prevent viral
spread. This was the result of a gradually harmonised approach through
networks associated with the European Union (EU). It took some time to
develop this approach in response to national initiatives, and the develop-
ment did not come without political tensions (European Commission,
2020). Still some countries maintained a more individualistic approach,
emphasising their sovereignty and particular societal characteristics. For

Table 7.1 Official uses

of COVID-19 apps

in Europe Voluntary
Obligatory
Soft incentives
Soft disincentives

National level  Sub-national level

[S25 SR S e
N o O\ =~

Source: EXCEPTIUS data

3And eventually for the regional level, with the European Commission not only initially
tracking contact tracing apps, but promoting interoperability across national borders, see
https://commission.europa.eu/strategy-and-policy /coronavirus-response /travel-during-
coronavirus-pandemic,/how-tracing-and-warning-apps-can-help-during-pandemic_en
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instance, Norway made a notable and controversial exception by also
using the global positioning system (GPS) for more accuracy to detect
individuals. This led to an investigation of the Norwegian data protection
supervisory authority, and the use of the app had to be changed several
times before it was officially stopped (Lintvedt, 2021). Norway and later,
in April 2021, Italy’s cessation of its COVID-19 app were the earliest cases
of apps being discontinued, many more of which occurred following the
first 18 months of the pandemic. At the time of writing, COVID-19 trac-
ing apps were discontinued in Austria, Belgium, Cyprus, Croatia, Czech
Republic, Denmark, Finland, Hungary, Lithuania, Malta, the Netherlands,
Poland, Portugal and Spain.*

Beyond the few cases in which COVID-19 app usage was mandated,
the European turn to tech was a rather timid one. Governments largely
took a ‘hands-oft” approach to the development and maintenance of apps
after tendering their creation. Draconian impositions of the apps from
governments were the exceptions rather than the rule in European coun-
tries. Though not wholly absent from the continent, only a few countries
and regions imposed their use. A key question stemming from this brief
overview of ‘what happened’ is how such timidity in the turn to smart-
phone apps as leading pandemic tech can be understood? The next section
elaborates a necessarily preliminary answer to this ‘how’ question, build-
ing on the small but growing interdisciplinary literature on COVID-19
apps. We situate our understanding of these emergency responses in long-
standing techno-solutionist impulses to locate quick technical fixes to
complex, fast-evolving socio-political and ecological emergency.

How to Understand Timid Tuvrns to Tech? Techno-Solutionism
and Its Limits

Technical ‘silver bullet’ solutions formed prominent responses to a wide
range of crises in the lead-up to the COVID-19 pandemic. To put this
into context, regulatory technologies (‘RegTechs’) were developed in the
wake of the global financial crisis of 2007-2008 and Eurozone crisis that
followed in 2010 (Campbell-Verduyn & Lenglet, 2022). Sustainability
technologies (‘SusTechs’) emerged as key solutions to a wide variety of
environment and labour abuses around the world (Bernards et al., 2022;

*https://commission.europa.eu/strategy-and-policy /coronavirus-response /travel-
during-coronavirus-pandemic/mobile-contact-tracing-apps-eu-member-states_en
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Setra, 2023), most notably to climate change. Notably, however, techno-
logical fixes in no way resolved any of what remain ongoing crises as the
emissions of greenhouse gases has risen every year beyond 2020 and the
banking system in particularly remains in a highly volatile state as illus-
trated by the panic of early 2023 in which Silicon Valley Bank was bailed
out and Credit Suisse was taken-over by its rival UBS. Nevertheless,
despite declines due to social media controversies, digital tech has consis-
tently been amongst the most trusted economic sectors as measured by
Edelman’s Trust Barometer (Edelman, 2022).

This persistent yet exaggerated trust in technologies informed the timid
turn to COVID-19 apps to track and trace the spread of a virus by govern-
ments across Europe. The response was both unexceptional and excep-
tional at the same time. On the one hand, smartphone apps seemingly
provided quick solutions that concretely showed citizens that their gov-
ernments were doing something. Apps formed responses that citizens
could literally see on their smartphones, in a time where they were often
staring at their screens. The largely voluntary and soft incentives to ‘nudge’
citizens towards adopting the apps also navigated privacy rights in excep-
tional times. Despite some exceptions, the main COVID-19 contact-trac-
ing apps were developed within privacy and data protection principles set
out in the expansive yet flexible General Data Protection Regulation
(GDPR) (Bradford et al., 2020). This ‘being seen to act’ performative
dynamic was accompanied by a flurry of various other forms of ‘immunity
theatre’, ‘border theatre’, ‘behavioural theatre” and ‘equality theatre’ in
which actors on various different stages sought to demonstrate doing
something, often without actually addressing the fundamental issues at
stake (Milan et al., 2021a).

In contrast, the low number of total cases of officially sanctioned
COVID-19 apps combined with the fairly rapid discontinuing of apps,
including in the Italian and Norwegian cases during the first 18 months of
the emergency, highlight the limits of this techno-solutionist dynamic.
The rapid turn away from simple app-based contact tracing along with
timidity in the turn to tech across Europe were also exceptional responses
given the wider context of techno-solutionism. Nevertheless, as we will
argue in the next section, the timid turn to tech have laid the socio-legal
groundwork for a growing datafied permanent emergency response infra-
structure. To provide the basis for our wider argument, however, this sec-
tion first traces the congruence of app-based responses with four features
of techno-solutionism (Morozov, 2013), drawing on studies of
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technological fixes in other areas of activity. The short-term technological
fix that COVID-19 apps provide, however, overlooked deeper problems.

A Focus on Solutions Rather Than on Problems

By foregrounding solutions, techno-solutionism assumes and naturalises
problems. As Morozov (2013, 6) writes, “solutionism presumes rather
than investigates the problems that it is trying to solve”. Key assumptions
underlying the European COVID-19 smartphone app roll-out were that
(a) the virus would spread without digital means to track and trace its
spread and that these means were (b) superior to traditional human-
centred forms of contact tracing that relied less on apps, while (¢) creating
new challenges stemming from the increasing collection of potentially
highly sensitive personal data.

On their own, smartphone apps do little to investigate the first assump-
tion above. They simply facilitate narrow functions, such as recording viral
spread in near real-time. While there is some evidence that the use of digi-
tal contact-tracing apps could efficiently slow viral spread, it remains dif-
ficult to demonstrate this clearly with scientific evidence (see, e.g. Cencetti
etal., 2021). Apps also do not investigate the second assumption above—
namely, that older, less app-centric forms of contact tracing are somehow
unfit or unsuitable to tracing the SARS-CoV-2 virus spread. This becomes
particularly visible when considering how users should react to notifica-
tions of the app that they might have been in contact with an infected
person, or which concrete actions should be taken. That a digital approach
was prima facie better remained largely assumed rather than proven that
digital solutions were superior to non-app-based contact tracing of the
sort long used to tackle other pandemics. At the same time, the increased
digital collection of data came with challenges for data management as
evidenced in countries such as the Netherlands, where large-scale data
leaks of potentially infected persons have re-occurred.®

*https://algorithmwatch.org/en/tracers/major-data-leak-affects-dutch-
COVID-19-testing-system-and-app,/

https://www.reuters.com/article /us-health-coronavirus-netherlands-datapr-
idUSKBN29Y1H3
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A SOLIDIFICATION OF EXISTING AT THE EXPENSE
OF NEW PARADIGMS

The timid turns to tech solutions across Europe in the context of emer-
gency management post-2020 solidified existing pre-2020 fetishisation
that there is ‘an app for every problem’ (Taylor, 2021). COVID-19 apps
extended two existing processes in their “failure to ‘problematize the
norm’ ” (Williams, 2013: 556).

First were key roles of American Big Tech firms in app development
and maintenance. These pre-COVID dominance of smartphone software
by Apple and Google was simply extended into exceptional pandemic
times. Nominally competitors, these two firms teamed up to harmonise
requirements and capabilities of COVID-19-tracing apps whose successful
implementation ultimately depended on both the support of their Android
and iOS operating systems, as well as distribution through the app stores
controlled by the companies. Fear of harming the reputation of their
highly valuable app stores led to a privacy and security preserving approach
by the two companies who did not want to be seen by their users as offer-
ing unsafe, badly functioning, and privacy-invasive apps. What this action
effectively meant, however, was that two American companies were decid-
ing on the framework for app-based COVID-19 tracing in Europe
(Hoepman, 2022). Although some countries such as France tried to chal-
lenge this positioning based on concerns around sovereignty (Pohle &
Theil, 2021), they ultimately remained unsuccessful (Hern, 2021).

In other periods of turbulence and exception, such as the 2008 global
financial crisis, European governments had stepped far more forcefully
into market processes, re-regulating and at times even nationalising key
firms. In 2020-2021, by contract, such public steering of tech-based
responses was timid. Standards for the design and maintenance of
COVID-19 apps were largely left for Apple and Google. These two
US-based Big Tech firms cooperated to make the market-based race to
innovate a highly constrained and uneven affair, one metaphorically con-
fined to an existing motor track, with little in the way of ‘off-roading’.
COVID-19 app development thereby remained on the existing, pre-pan-
demic route dominated by Apple and Google, who eftectively set the key
standards for digital contact-tracing apps, in part to protect the reputation
of their mobile app stores. Reliance on Big Tech firms thereby stayed
within—rather than outside—the pre-pandemic paradigm. Although
there were attempts to undertake more ‘out of the box’ actions, for
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example, with more decentralised standards discussed further below, the
main way in which existing trends were solidified in the European
COVID-19 apps roll-out was the centralisation of activity around two
American Big Tech firms.

Second, COVID-19 apps solidified digital dataveillance (Clarke, 1988;
Csernatoni, 2020). Edward Snowden’s disclosures in 2013 revealed just
how pervasive surveillance had become via the spread into daily activities
of digital technologies, including smartphone apps. The revelations insti-
gated what amounted to a slow-burning ‘tech-lash’ prior to the pandemic
outbreak in 2020 (Foroohar, 2019). Overlaps between American security
agencies and Big Tech firms in the surveillance of even the most powerful
European leaders, such as Angela Merkel, were especially decried. Yet,
beyond vague invocations of ‘digital sovereignty’, little change had
occurred to counter widespread dataveillance and the “disciplinary and
control practice of monitoring, aggregating, and sorting data” (Raley,
2013, p. 124). The initial spread of SARS-CoV-2 had offered a historic
opportunity to put grandiose declarations of digital and data sovereignty
into action and push back on America’s “surveillance valley” (Levine,
2018). As noted, however, the wholly unexceptional reliance on foreign
tech firms—Apple and Google in particular—to standardise apps develop-
ment solidified the privacy-surveillance imbalance in the generation, col-
lection, and storage of COVID app data. Smaller start-up firms in consortia
with academics in Europe did turn to ‘distributed ledger technology’ in
attempts to better preserve privacy in generating different standards
(Campbell-Verduyn, 2021; Zwitter & Gstrein, 2020). However, the lead-
ing pan-European consortium developing Decentralised Privacy Preserving
Proximity Tracing (DP-3T) called Pan European Privacy-Preserving
Proximity Tracing (PEPP-PT) collapsed as “the tech giants entered the
scene” and it became clear that “[a]ll state-sponsored COVID-19 apps are
de facto public—private partnerships between a government, Apple, and
Google” (Veale, 2020). More privacy-preserving apps, based on block-
chain or other more distributed technologies, were left to fringe projects
as COVID-19 apps that came to be in-use across Europe were developed
and maintained by Big Tech firms based in the United States. Even so-
called ‘privacy-preserving’ apps, such as SafeTrace, ultimately relied on the
proprictary IBM Cloud.¢

®https://blog.enigma.co/safetrace-privacy-preserving-contact-tracing-for-
COVID-19-c5ae8elafa93
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“Twisting” the Pevception of Problems and Obscuving
the Meaning of Success

In a focus on solutions, “the problem becomes something else entirely”
(Morozov, 2013, 8). The need—especially of politicians—to be seen to be
concretely ‘doing something” while ensuring some degree of privacy in
app-balance surveillance morphed measures of success for app-based
techno-fixes. Success came to entail whether apps preserved (or at least did
not significantly worsen) dataveillance by American Big Tech firms. While
important, a focus on the means of maintaining some degrees of individ-
ual privacy in generating, storing as well as analysing data in accordance
with the GDPR obscured the ends of app-based contact tracing responses:
their very purpose as methods of limiting the actual spread of the SARS-
CoV-2 virus. The ‘innovation’ here involved a rather dramatic silencing of
potential alternatives (Sharon, 2021). In addition to the more decentral-
ised technologies noted above, further notable alternatives included
devoting resources to simpler non-, or less, app-based contact-tracing
solutions. Giving limited resources of money and time that are very valu-
able in an emergency to tried and tested forms of contact tracing might
have provided more accurate data to inform policy-makers in ways that
would preserved health rather than just privacy. Evidence instead sug-
gested a lack of actual success of digital apps in holding back the spread of
the virus as possible contagion alerts became either too infrequent or too
frequent and ignored. Nevertheless, success was re-framed away from pre-
venting viral spread to preserving privacy to varying degrees. Yet, by their
very stress on quantification (Milan, 2020), COVID-19 apps tended to
obscure more than reveal to citizens how the spread of SARS-CoV-2
affected them, particularly in populations afflicted by the various digital
divides with less or no access to smartphones (such as the elderly and the
young) or mobile network coverage (rural populations). Success in limit-
ing or taming spread even in better-resourced and well-connected adult
populations twisted the ultimate policy goal of fighting the wider pan-
demic, which strikes at all populations, to one of preserving privacy in
doing so. COVID-19 app techsolutionism, in short, betrayed a “predispo-
sition to seek out quantitative and linear casual explanations that have little
respect for the complexity of the actual human world” (Morozov, 2013,
260-261).
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Universalising of Solutions as Always Applicable, Everywhere

Techno-solutions are “seen as eternal”, as “timeless and never expire”
(Morozov, 2013, 260). The universality of app-based contact tracing
techno-solutions across both time and space is reflected in both the
continent-wide turn to smartphone apps as well as the persistence of this
turn in the face of critiques of their ineffectiveness in turning the tide
against the spread of SARS-CoV-2. In almost every European country, a
contact-tracing app was deployed, with the exceptions of Bulgaria,
Luxembourg and Sweden, or contemplated even if not ultimately deployed
as in Greece and Romania, leading to scarce resources being devoted to
such responses in times of emergency.” While, as noted, mandates on the
usage of these apps were confined to the few jurisdictions mentioned
above—mandates that were ultimately struck down—the voluntary
prompts towards app use persisted well beyond the first year of the pan-
demic. Though they were slowly set aside by the time of writing in
February 2023, with just over a half dozen national apps remaining in
use,® the initial turns across Europe towards app-based contact tracing has
solidified a far wider infrastructural legacy. The limits of app uses were
largely set aside in favour of a “hard-wiring” (de Goede, 2021) into both
formal legislation and informal socio-technical relations between big tech
firms, governments expert developers and citizen expectations that digital
tools are to form important, if unexceptional, responses to exceptional
times to come.

Wuat CoMESs NExT? A DATAFIED EUROPE AND BEYOND

On 22 December 2022, the European Commission published a report on
the EU Digital COVID Certificate (EUDCC) to establish a standardised
framework to coordinate the digital infrastructures of EU Member States
pursuant to Article 16(3) of Regulation (EU) 2021,/953. This report
reflects the paths taken forward to catalyse regional sharing and action on
health data in exceptional times. The initial drafts of the legal frameworks
were criticised, however, for prioritising the continued free movement of
capital, goods, and services in the bloc’s single market while—once
again—failing to address broader societal implications and concerns over

7https://commission.europa.eu/strategy-and-policy /coronavirus-response /travel-
during-coronavirus-pandemic/mobile-contact-tracing-apps-eu-member-states_en
O
ibid.
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privacy safeguards (Gstrein, 2021, pp. 374-380). The legislation thus
illustrated how economic circulation was set to remain enabled by digital
circulations of data in order “to cancel out the effects of the illegitimate
circulation of the virus through exactly replicating the pattern of the
virus’s mobility” (Langenohl & Westermeier, 2022).

Little indication was provided by the Commission of whether, or how,
the emergency infrastructure under construction was ever to be rolled-
back in less exceptional times. The report mentions that EUDCC ceased
to apply at the end of June 2023.° Yet, in an attempt to avoid criticism for
being unprepared to protect European unity in times of crisis (Alemanno,
2020), a proposal was presented for a Regulation to establish a ‘Single
Market Emergency Instrument’ on 19 September 2022. This instrument
was “put in place a flexible and transparent mechanism to respond quickly
to emergencies and crises, threatening the functioning of the single mar-
ket” (report, p. 24). At the time of writing, however, it remains unclear
whether such a legal framework will be adopted by the legislators of the
EU. Nevertheless, what is suggested by these activities is a state of “per-
manent emergency” (Wolft & Ladi, 2020) wherein technical fixes initiated
at the beginning of the pandemic form the ‘installed base’ (Star, 1999) of
a growing regional health and economic data infrastructure.

The remit and rapid growth, both real and potential, of this data infra-
structure in governing everyday life is striking. According to the
Commission (report, pp. 1-2), more than 2 billion certificates were issued
in the 27 member states to certify either testing, recovery or vaccination
between the inception of the EUDCC on 14 June 2021 and 31 October
2022. Member States mostly used the EUDCC to regulate access to
events and cultural activities, as well as restaurants, bars, and nightclubs.
Additionally, the EUDCC was used to monitor access to hospitals, nurs-
ing homes and other health-care facilities, wellness facilities, hotels, the
workplace, universities and public transportation (report, p. 12).

Not only is it Europe that is affected by this infrastructural expansion.
The Commission has high hopes that the EUDCC will become an inter-
national benchmark and amongst the leading manifestations of the
‘Brussels effect’ in which European regional standards come to form

°The EUDCC is still being celebrated as a success by the European Commission
and the WHO is interested in developing it further, https://commission.curopa.
eu/strategy-and-policy/coronavirus-response /safe-covid-19-vaccines-europeans/
cu-digital-covid-certificate_en.
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global standards (Bradfords, 2020). Within Europe, but also beyond the
continent, movements of people are increasingly reliant on the data infra-
structures being carved out of standards initiated and catalysed during the
first years of the COVID-19 pandemic, when the roll-out of contact-trac-
ing apps formed what scholars increasingly understand as a major standard
setting exercise (Kokoulina, 2023). The EC reported that 49 non-EU
countries and territories facilitate international travel based on these stan-
dards, including large countries such as Indonesia, Malaysia and Vietnam
(report, p. 19). The Commission is actively trying to build on the ‘inter-
national success’ (report, p. 25) of the EUDCC in coordinating with
countries around the world to establish, reuse and extend the techno-fix
established at the beginning of the COVID-19 pandemic to generate, col-
lect and analyse information without (further) eroding privacy rights.

In sum, the European Commission and EU Member States are setting
up ‘Single Market Emergency’ (report, pp. 24-25) infrastructures that are
expanding across both space and time. This is a medium- to longer-term
agenda emerging out of the short-term solutionist fix to the regional
experience of emergency pandemic management in 2020-2021. Blanket
permissions to extend techno-solutions are being developed to respond to
whatever the next emergency might be. Digital technologies are being
enshrined as means for extending the status quo of privacy surveillance
(in)balance in (hopefully distant) future emergencies. They are also being
hard-wired into daily activities during less exceptional times, with impor-
tant implications that future research needs to remain attuned to.

CONCLUSION

This chapter has provided an overview of what happened with COVID-19
apps developed in Europe and how we can understand the timid turn to
technology as an emergency solution with major implications for the
future. We first argued that European COVID-19 apps formed largely
unexceptional techno-solutionist responses to exceptional emergency
times. Although the returns to tech were largely timid and varied greatly
across the continent, they were largely successful in demonstrating to anx-
ious citizens that governments and big firms were ‘doing something’ while
maintaining a balance between individual autonomy and state monitoring
of digital traces. Second and what we argued is more troubling, however,
is that this timid return to tech has laid the basis for a permanent emer-
gency infrastructure that threatens to skew the precarious balance between
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privacy and datafied surveillance in Europe and beyond in the medium- to
long term.

In this concluding section, we identify two paths for research and policy
practice going forward. First is a need for critical consideration of how
(un)exceptional paths emerge out of and structure responses to excep-
tional events like pandemics. Scrutinising claims that ‘everything will
change’ or that the spread of a novel virus bifurcated stimulates novel
policy responses, scholarly analysis needs to navigate between policy-mak-
ers’ tendency to simply fall back on existing modalities or to develop new,
untried ones (Campbell-Verduyn et al., 2021). As the present case illus-
trated, long-standing techno-solutionist impulses led to familiar fixes in
the short-term responses to a pandemic while encoding actions taken in
exceptional times to less exceptional times. Change in other words
emerged out of continuity, an outcome that complicates simple dichot-
omised diagnoses that ‘everything stays’ and ‘everything changes’. There
are also lessons here to be learned from similar tendencies in other excep-
tional periods, like financial crises, where the ‘flight to safety’ supports the
international status of American dollar even when the likes of the
2007-2008 ‘global’ financial crisis centred on the United States. This
leads us to a related take-away.

Second, the European experience needs to be considered as not only
informing but also informed by unexceptional techno-solutionism to
exceptional times elsewhere in the world. As noted, the idiosyncrasies of
the far grander European socio-political and technological infrastructure
emerging out of timid tech-solutionism in 2020-2001 are being exported
worldwide. Yet, given the transboundary nature of modern technological
diffusion, there are both overlaps and important divergences between the
European experiences with COVID-19 apps and those of democratic and
non-democratic countries. For instance, East Asian democracies like South
Korea were “presented as a model” for democracies elsewhere through
their use of “fine-grained locational data and social network analysis to
track and target individuals for containment and treatment” early in the
COVID-19 pandemic (French & Monahan, 2020). Parallels can produc-
tively be drawn out in the differing forms of “algorithmic vulnerability”
that app-based responses posed for citizens in Europe, China and beyond
(Xue, 2021). COVID-19 tech, including apps, are part of a growing sur-
veillance infrastructure that is spreading, if unevenly, across democratic
and non-democratic alike that scholars need to understand by focusing on
legislation, citizen trust and the work of police organisations (Pathi et al.,
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2022). In short, there are many lessons to draw on and draw out of the
limits of the COVID-19 app experience in Europe’s initial approach to
exceptional times.
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CHAPTER 8

The Impact of Measures Against COVID-19
on Freedom of Press and Expression

Catarina Neves, Roberto Merrill, Ricardo Miguel,
and Rui Forte

INTRODUCTION

COVID-19 has proved to be a fertile ground for the spread of disinforma-
tion. Clear examples are the references to COVID-19 as a bioweapon
created by China or the United States, the denial that the virus even
existed (idea of it being a hoax), or that it was a plot from the pharma
industry to profit from a health crisis. The rise of so-called fake news as
‘social media rumors, online political disinformation or state-sponsored
internet propaganda’ (International Press Institute, 2020) coincided with
the emergence of social and political movements COVID-19 containment
measures. These included protests against quarantine periods or the use of
masks or social distancing (Wolft & Ladi, 2020, see De Saint Phalle con-
tribution). These movements further fuelled the spread of misinforma-
tion, by consuming such content online, but also by helping to promote
it and by sharing it within their networks. Government officials from
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several countries, most notably the former president of the United States
of America, Donald Trump, also contributed to downplay the role of the
pandemic but also shared many of the claims based on misinformation,
namely the statement that people could try injecting bleach or disinfectant
to fight COVID-19.!

Such statements, whether made by government officials or people from
civil society, became controversial because of their role in challenging pub-
lic action that could prevent the spread of the disease. But they also reso-
nated strongly with claims about the extent to which an existential threat
and its consequences, namely the distrust and fear that fake news gener-
ates, can legitimise political action against freedom of expression or press
freedom (Daemen, 2022; Goh et al., 2022; Palmer, 2022; Committee to
Protect Journalists, n.d.), a topic to which we will now turn.

RESTRICTING FREEDOM IN THE NAME OF PuBLIC HEALTH

COVID-19 placed strains and difficult challenges on national govern-
ments and international cooperation. In a globalised world, where econo-
mies are highly interdependent and there is a significant daily movement
of goods and people, the pandemic highlighted the need for international
cooperation to close borders and pool resources to find the pandemic, but
also for political and scientific cooperation to produce treatments and a
vaccine that could halt the global spread of the disease. But these chal-
lenges were accompanied by equally difficult ones, namely the legitimacy
of governments to implement measures to contain the development of
COVID-19, but also the willingness of citizens to accept and comply with
such measures. On the one hand, governments were faced with what
became obvious trade-offs between public health and the spread of the
disease, and avoiding economic disaster, but also mitigating social chal-
lenges, such as ensuring children’s education, avoiding exacerbation of
domestic abuse and violence, and monitoring mental health indicators,
among others, until a vaccine was in circulation and a certain segment of
the population (nationally and globally) was inoculated. On the other
hand, governments were faced with the need to justify such measures—
legally and politically to other representatives and heads of state, but also

!See, for example, the BBC coverage of the general outcry created after Donald Trump
suggested injecting disinfectant to fight COVID-19: https://www.bbc.com/news/world-
us-canada-52407177, accessed December 27, 2022.
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to their constituents. What emerged from these challenges has been dis-
cussed as a set of issues that have implications for discussions of the legiti-
macy of governments, the effectiveness of international cooperation, or
the interplay between scientific knowledge and political agency.

But it has also led to discussions about freedom, especially freedom of
expression. It is noteworthy that the movements that have emerged against
national and global measures to combat the pandemic—whether the vac-
cination mandates or the vaccine imposed by the state (see Egger and
Magni-Berton in this volume)—have often used concerns and freedom-
based arguments to make their case. A case in point is the Portuguese
‘Médicos Pela Verdade’, a movement founded by health professionals
against the measures taken by the Portuguese government, namely the
quarantines imposed or the mandates for the use of masks. Since its cre-
ation, the right to express their demands, on social media, but also to their
patients or in the media, has been an integral part of their action. Their
manifesto, in which they claim to be moving away from public eyes (but
hint at going ‘underground’), illustrates the extent to which freedom is
part of the legitimisation of their actions:

Our will and determination to spread awareness of science and present alter-
natives is alive and will continue, despite the centralised, reactionary and
repressive environment in which we currently live, and which has been
growing since we were founded as an organisation. We will suspend our
online page and website until we are all free again.

This is for everyone, even those who do not want to be free or do not
know how to be free. Because freedom is like air, you breathe it; because
thought is free, and the verb is the most important weapon you have.

Freedom of expression can be defined as a fundamental right "that contain
both a personal and a social dimension. They are considered “indispens-
able conditions for the full development of the person”, “essential for any
society” (...) Without free speech, the enjoyment of other rights is not
possible.” (Howie, 2018, pp. 12-13).

It is, therefore, worth looking at how restrictions on freedom have
been the result of measures taken to mitigate the effects of the COVID-19
pandemic, before analysing empirical data to identify any trend in this
respect, and concluding whether the pandemic legitimises restrictions on
freedom of expression and whether this can hinder liberal democracies.
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We can distinguish between ‘direct and indirect measures’ that affect free-
dom of expression.

Direct action is linked to what became the COVID-19 messaging cam-
paign. In many ways, governments were faced with the task of communi-
cating the strict measures they wanted to enforce, which meant convincing
citizens of the public health risks of not adopting such measures. It was an
effort to balance scientific evidence and messaging with rhetoric and emo-
tional communication. Particularly in the early stages of the pandemic,
this meant communicating the threat of COVID-19 in a way that avoided
panic, but also either instilling a degree of fear (or related emotions) or
appealing to scientific rationality to contribute to public acceptance of the
measures being taken. However, as noted above, the emergence of the
pandemic was accompanied by a simultaneous rise in misinformation cam-
paigns, fuelled by social groups, individuals on the Internet and even gov-
ernment officials. This led to calls for action to curb the spread of
misinformation, with health authorities calling on governments and social
media companies to limit the opportunities for fake news. These measures
are what Engler and her co-authors call ‘public sphere restrictions’, namely
by ‘weakening the media’ through the ‘introduction of so-called fake news
laws, restricting media coverage of COVID-19 and government responses
to it’ (Engler et al., 2021, pp. 1080-81). For example, a study by the
International Press Institute (IPI) in 2020 found that at least 17 states
have enacted regulations to control disinformation during the pandemic.
While these may include small measures, such as imposing fines on those
who spread unsourced and potentially dangerous information, in some
countries, governments have passed significantly restrictive legislation on
the issue.

It is worth noting that efforts to combat misinformation have also been
taken up by other actors. The European Union, through the European
External Action Service (EEAS), has begun to combat the various disin-
formation campaigns. Social media companies such as Facebook, Instagram
and Twitter are also adjusting their apps and services, highlighting warn-
ings and blocking the promotion of misinformation. In many ways, a tri-
angulation between public, private and supranational spheres helped to
mitigate the impact of misinformation during the COVID-19 waves
(Amadio Viceré & Tercovich, 2020; Council of Europe, 2021).

In addition to what we have termed ‘direct measures’, that is, those
relating to the management of pandemic-related information, there were
also ‘indirect measures’ that affected freedom of expression. These
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included the quarantine measures, especially the social distancing mea-
sures, which made protests and rallies illegal for a period of time, or even
the closure of parliaments, which reduced opportunities for scrutiny of
government action (see Poyet in this volume). Such measures effectively
shrank the public arena, limiting opportunities for debate and the expres-
sion of dissent. As such, they largely contributed to the fact that much of
the debate took place either in private forums (i.e. among friends, families)
or on social media.

In what follows, we will analyse the data from the EXCEPTIUS code-
book, which examined the impact of COVID-19 measures on several vari-
ables, namely freedom of expression (through freedom of speech and the
press), before discussing the significance of such results for the discussion
of freedom and democracy.

InsigaTSs FROM EXCEPTIUS DATA ON FREEDOMS
OF EXPRESSION AND PRESS

The present comparative analysis is based on EXCEPTIUS data focusing
on the first, initial wave of the pandemic, from January to June 2020.2 The
analysis of this data is complemented with additional documentation on
the 22 countries studied.

From the 22 European countries included, the results show that
Romania is the only country that enforced restrictions on freedom of
speech through ‘Decret no. 195 in article 54, which states that public and
private actors must contribute to the spread of information about protec-
tive measures against COVID-19, whilst containing the spread of fake
news. To achieve that, public authorities should act and inform people
with the correct information. Hosting service providers and content pro-
viders are obliged to immediately interrupt the transmission of informa-
tion to their users if the respective content promotes false information
regarding COVID-19 and jeopardizes the application of preventive mea-
sures. Moreover, the ‘ORDONANTA DE URGENTA no. 28’, foresees,
in its article 326, sanctions for those who spread false information, result-
ing in ‘imprisonment from 6 months to 2 years or with a fine’.

2Twenty-one countries include: Austria, Belgium, Croatia, Cyprus, Czechia, Denmark,
France, Germany, Hungary, Ireland, Italy, Latvia, Lithuania, Netherlands, Norway, Poland,
Portugal, Slovenia, Sweden, Switzerland, United Kingdom.
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It is worth pointing out that while EXEPTIUS only mentions one
country that has taken direct measures to restrict freedom of expression,
media coverage and international reports have exposed policies that appear
to have had the same effect in countries other than Romania.

In Hungary, since March 2020, the government of Prime Minister
Viktor Orbin has adopted measures that criminalise the dissemination of
fake news. In addition, journalists faced fines and even prison sentences of
up to five years and were targeted for coercion through unlawful denial of
access to medical personnel (testimonial sources) and places (in this case,
hospitals). Poland supported pro-government media outlets and restricted
organisations as foreign media, while at the same time the government
and state-owned companies brought cases against journalists. In addition,
the Bulgarian government implemented a measure stating that any ‘fake
news’ related to the pandemic would be punishable by imprisonment
(Council on Foreign Relations, 2021).

In addition, efforts to combat misinformation have also been taken up
by other actors. Although this was not the focus of the EXCEPTIUS
study, including them allows us to better understand the scope of restric-
tions that have been implemented so far. The European Union, through
the European External Action Service (EEAS), took steps to fight the vari-
ous disinformation campaigns. Social media companies such as Facebook,
Instagram and Twitter have also adjusted their apps and services to high-
light warnings and block the promotion of misinformation. In many ways,
a triangulation between public, private and supranational spheres helped
to mitigate the impact of misinformation during the COVID-19 waves
(Amadio Viceré & Tercovich, 2020; Council of Europe, 2021).

In summary, there is evidence that at least Romania introduced restric-
tions on freedom of speech and the press in the early stages of the pan-
demic, while other countries, such as Poland and Hungary, also appear to
have introduced such restrictions at the beginning of the pandemic,
although these were not systematically recorded by the EXCEPTIUS
study. This small set of countries justify the claim that governments were
cautious in implementing restrictions on freedom of expression during the
early stages of the pandemic. Before moving on to debating the legitimacy
of such measures, it is worth considering possible explanations for these
findings.

One possible reason for these results stem from the difficulties most
European countries face when it comes to restricting freedom of the press
and freedom of speech. Since the entry into force of the Lisbon Treaty,
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which incorporated the Charter of Fundamental Rights of the European
Union into European law, every EU state is legally obliged to respect free-
dom of expression in its laws and in the exercise of its powers and compe-
tences. Alongside national constitutions, which in themselves often oblige
states to protect freedom of expression, EU law has made such an obliga-
tion more binding, with sanctions for states that choose not to comply.
Thus, constitutional and EU protection of freedom of expression may
explain why, at the onset of the pandemic, 21 of the 22 countries analysed
in the study appear not to have adopted any restrictions on freedom of
expression, despite the surge in misinformation, notably through fake news.

However, there may be a second reason, which also helps to explain
why such results appear to have been observed at the start of the pan-
demic. Degerman and his co-authors (2020) discuss the ways in which the
COVID-19 pandemic illustrates the role of fear in the juggling of scien-
tific and political authority and decision-making. Countering Nussbaum’s
assertion that fear is an irrational emotion, they instead discuss how, in the
early stages of the pandemic, a lack of fear on the part of government offi-
cials was detrimental in enabling governments to make decisions that
would benefit the public, but also promote greater citizen engagement
with the measures that the government might need to implement. They
highlight the cases of Sweden and the UK to argue that the lack of fear
characterising such governments led to a delayed response to the virus in
March 2020, but also ‘contributed to public complacency about the out-
break’. Thus, they argue, “the apparent issue was not that government
and citizens acted in fear instead of waiting for scientific evidence; it was
that they did not experience sufficient fear in the face of the available evi-
dence” (Degerman et al., 2020, p. 6).

We can certainly remember the early stages of COVID-19, when most
governments urged against panic and often downplayed the potential con-
sequences of the pandemic, not only as a response to public fear (expressed
in forms of panic buying), but also as a way of trying to outweigh the
potential economic consequences of closing borders, schools or busi-
nesses. To the extent that this is true, it may also help explain the results
we discussed above: the health threat of COVID-19 took some time to
sink in, and consequently the phenomenon of misinformation, or at least
the potential threat of misinformation, and the political debate about
whether or not fake news should be restricted in some way.

However, while the data do not suggest massive legal restrictions
directly targeting freedom of speech or the press, it is possible to consider
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other measures that have had an indirect impact on these freedoms, namely
legal restrictions implemented since the onset of the pandemic that have
reduced the size of the public arena and thus reduced the opportunities
for public speech and debate, which we have termed ‘indirect measures’.
The shrinking of the public arena helped to further increase the relevance
of social media. Combined with the absence of restrictions on freedom of
speech and the press, namely the lack of a regulatory framework to moni-
tor and /or restrict information online, fake news has flourished. Moreover,
early evidence suggests that while such direct measures were not imple-
mented in the early stages of the pandemic, they became more prevalent
as the second and third waves emerged, and misinformation was also more
damaging to governments’ efforts at social distancing and masking man-
dates, as well as the implementation of vaccination plans.

In conclusion, this movement cannot be understood as a constant or
fixed event, because since July 2020, most European countries have
applied restrictions on the press and speech or referred to fake news as
‘infodemics’ (Borrell, 2020). In what follows, we will discuss whether we
can look at such direct and indirect measures and assess their legitimacy.

COVID-19 MISINFORMATION, FREEDOM OF SPEECH
AND DEMOCRACY

In what follows, we will discuss some normative arguments connecting
the observed restrictions with conceptions about freedom of speech and
press, and in general, liberal democracies. We start with the main insights
provided by EXCEPTIUS but also consider, March 2020, countries
implemented indirect measures, which impacted freedom of expression.
Let’s start by considering the position that freedom of expression
should be limited or restricted to limit misinformation about COVID-19.
Such a position can be justified on several grounds. One can argue that
not restricting instances of misinformation can contribute to instances that
can promote harm. If one considers the former president of the United
States, Donald Trump, and his claims that people should try drinking
bleach to cure COVID-19, it is not difficult to conclude that such a state-
ment, on a major media outlet, by someone with political authority may
lead many people to drink bleach and risk their lives. If this were the case,
then even a negative conception of freedom, such as John Stuart Mill’s
one, based on non-interference and respect for basic liberties (2001),
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could accept such a restriction on such speech and conduct, and even
could condemn the author of such discourse. Mill’s harm principle would
be applied, and restrictions on freedom of speech would be deemed legiti-
mate in these cases.

However, it is unclear whether such an exception based on the harm
principle would be sufficient to maintain restrictions on misinformation in
the context of COVID-19. In fact, the harm principle might be too lim-
ited and leave a lot of misinformation unchecked. Take, for example, all
the conspiracy theories surrounding COVID-19. There has been a lot of
misinformation about the source and origin of the virus. Particularly in the
early stages of the pandemic, many argued that COVID-19 was the
‘Chinese’ or ‘Wuhan’ virus, which helped to fuel prejudice and hatred
against Asian minorities, especially in places where anti-Asian racism was
already entrenched, such as the United States (Degerman et al., 2020,
p. 11). Such narratives do not necessarily lead to physical harm in Mill’s
sense, but they can contribute to increased hatred and fear of certain
minorities, even to violence, or certainly to social condemnation and
exclusion of these groups.

Justifying restrictions on freedom of expression on the basis of a thin
rule, such as the harm principle, can also leave unaddressed cases of misin-
formation that could have dire consequences for public health but were
unlikely to be easy to appeal to the harm principle. Let’s take the mask
mandates that have been implemented around the world since March
2020. Misinformation has often targeted such mandates, arguing that
masks are not effective, or that they may even endanger lung health and be
more harmful than beneficial. Not using masks is mostly a collective issue:
you may be sick, and by not covering your face you may be contributing
to the spread of the virus. While it might protect us individually, it is above
all a protection for other people. But not all COVID-19 was fatal or
caused significant physical harm, and it would be difficult to say with cer-
tainty that those who chose not to wear masks on one occasion caused
direct physical harm to others. Therefore, if one chooses to use the harm
principle only to limit misinformation, such narratives are likely to be
accepted.

We could take a different reading of freedom. John Stuart Mill’s view
of freedom of speech is based on a negative conception of freedom. Isaiah
Berlin’s essay on freedom famously distinguished between positive and
negative freedom: the latter is “simply the area within which a man can act
unobstructed by others” (Berlin, 1969, p. 16). Negative freedom is,
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therefore, about avoiding interference. Positive freedom, on the other
hand, is about autonomy: “I wish to be a subject, not an object; to be
moved by reasons, by conscious purposes, which are my own, not by
causes which affect me, as it were, from outside” (Berlin, 2014 [original
publication 19691, p. 231). Positive freedom is, therefore, associated with
the notion of freedom to do what we want, what is best for us, that is, self-
fulfilment and development, while negative freedom is about freedom
from coercion and interference. Mill’s conception is based on a notion of
basic liberties, namely a defence of individual freedom of conscience,
expression, association and occupation as something that should not be
interfered with by anyone or by the state, except where the harm principle
could be applied. But one could consider other readings of freedom that
might help to justify restrictions on basic liberties, namely freedom of
expression. Daemen discusses how a republican reading of freedom as
non-domination might justify restrictions on freedom of expression that,
while restricting people’s choices, do not necessarily constitute unlawful
interference. Indeed, she argues that if such measures are implemented
against a background where “checks on state power are in place and poli-
cies are the product of democratic decision-making, they do not entail
domination” (Daemen, 2022, p. 11), then one could legitimise such
restrictions even through a negative conception of freedom. However, it
would be necessary to ensure that restrictions on fake news or public
speech that spreads misinformation are debated and subjected to a rigor-
ous democratic decision-making process to be deemed acceptable. In
many cases where such measures have been adopted, these processes have
not taken place, either because parliaments have been constrained in their
activities, or because governments have seen the pandemic as an opportu-
nity to implement these restrictions—on speech or on the press—an issue
we will discuss below. Regardless, it is worth pointing out that while it is
not easy to justify restricting freedom of expression, there are ways of
doing so, even when appealing to a negative conception of freedom.

This leads us to our second position, which argues that freedom of
expression should not be limited or restricted, despite misinformation
about COVID-19.

Let’s start by considering one of the more familiar arguments used by
those who want to restrict fake news. They have often said that the prob-
lem with such misinformation is that it is ‘fake’. The reason why we should
restrict it is because it spreads information that is factually untrue, thus
justifying its restriction. However, such a justification seems less robust to
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us, and can become an argument in favour of no restrictions. Similar to
John Stuart Mill, Thomas Scanlon in “Theory of Freedom of Expression”
(2000) argues for a “Millian Principle” based firmly on respect for the
autonomy of the individual. Thus, the fact that a particular message con-
veys falsehoods that lead others to believe them to be true could not be a
justification for imposing legal restrictions on it. To do so would be to
restrict our freedom to make judgements about what we believe and
want to do.

For Mill, the same is true, because being able to form an independent
judgement is essential for self-development and flourishing. Individuality
can only be realised through the nurturing of the capacities for reasoning,
and the pursuit of truth. If doing so demands open debate in order for
truth to be able to make “such head as to withstand all subsequent
attempts to suppress it” (Mill, 2001, p. 29), one needs open debate and
deliberation, where all conceptions, including those considered false or
absurd, in order for truth to shine light to their falsechood or illogi-
cal nature.

Another argument in favour of unrestricted freedom of expression is
based on appeals to the health of democracy. It is not only the pursuit of
truth that can benefit from unfettered debate, but also the health of
democracy’s deliberative process. Henry Voigt, for example, has argued
that political demonstrations and impassioned debates on social media
about government decisions may “actually enlarge the scope of politics in
these societies. Such incidences make the breadth of democratic alterna-
tives evident, however weird or non-scientific the protest opinions may
occasionally be” (Voigt, 2021, p. 552; Daemen, 2022, p. 10).?

Finally, a further justification for non-intervention is the possibility of
democratic backsliding or the promotion of an ‘authoritarian slip’.
Degerman et al. discuss Hannah Arendt’s conception of fear as an “‘anti-
political’ principle that destroys the possibility of political action by citi-
zens, which for Arendt was synonymous with freedom” (2020, p. 13).
Implementing restrictions on fundamental freedoms based on fear of an

3Daemen argues for a similar position, when discussing whether infringement of basic
liberties should or not be justified: “Although the general public indeed sometimes wants
issues to be securitised, the process is not without dangers: it may ‘for example, result in the
systematic infringement of key rights, the loss of civil liberties, an increase in police powers,
“othering” /alienation of suspect individuals and groups, the use of lethal force, and because
the issue itself is removed from democratic decision making, a reduction of the democratic
process’ (ibid.).” (2022, p. 10).
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existential threat, such as COVID-19, could demobilise citizens and pro-
mote the opposite of political action, thus paving the way for totalitarian
state solutions (dem). Furthermore, the securitisation of COVID-19 and
the tight grip of governments like China, whose authoritarian nature has
allowed them to impose tight restrictions on social distancing or mask
mandates, has also been portrayed as successful—considering the metric of
security—and as such may further lead to the legitimisation of more strin-
gent measures, many of them illiberal in nature, by presenting and arguing
for a trade-off between freedom and security. As Voigt points out: “This
could also lead us to believe that the narrative of the efficiency with which
authoritarian societies have been able to control the pandemic—and not
just the pandemic, but many other problems as well—is the right and
desirable one” (2021, p. 552), thus contributing to the legitimisation of
authoritarian government solutions.

And while such a threat exists in liberal democracies, it is even more
prevalent in contexts where democracy is already ‘backsliding’. While
countries like Bangladesh, China and Egypt have laws that initially only
targeted fake news, their broad application can be manipulated to develop
a unique censorship of critical reporting. For illiberal leaders, such crises as
health threats or ‘infodemics’ present a golden opportunity to apply laws
without scrutiny and expand their arsenal of political tools. A Human
Rights Watch study (2021) of 83 countries that used COVID-19 to justify
controlling the exercise of freedom of expression showed that authorities
used such manipulation to prosecute and criminalise journalists, activists
and protesters. The authorities also closed media outlets and, as noted
above, introduced vague laws to criminalise speech that could threaten
public health. The survey highlighted, for example, the role of Bangladesh,
China and Egypt, where people were imprisoned simply for criticising the
government’s actions against COVID-19. Furthermore, 24 countries
“have enacted vague laws and measures that criminalize spreading alleged
misinformation or other coverage of COVID-19”, while 51 countries
‘have used laws to prevent COVID-19, as well as counterterrorism “to
arrest, detain, and prosecute critics of government response to the corona-
virus” (Human Rights Watch, 2021). Finally, the study also highlighted
how measures to restrict freedom of expression were common, but only
44 of the 83 countries surveyed declared a state of emergency, which usu-
ally includes restrictions on the spread of the virus (i.e. social distancing).
Thus, creating a sense of constant emergency and threat from the
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pandemic or misinformation can become a “permanent mechanism of
freedom-curtailing domination” and thus a threat to democracies.

The above arguments highlight how limiting restrictions on freedom of
expression can be a necessary condition for uncovering the trust and
ensuring democracy’s deliberative process (let’s consider them argument
1.1 and 1.2), but also to avoid democratic backsliding (argument 2). In
what follows, we will consider a range of objections to all three.

Let’s consider arguments 1.1 and 1.2: While Mill’s point about the
importance of uncovering truth through open debate is worth consider-
ing, the unrestrained nature of misinformation does not seem to have
contributed to a more salutary democratic debate or the uncovering of
truth. Instead, fake news has often been found to have nothing to do with
an intention to pursue or uncover a particular truth. As Brown points out:
“In some cases, originators of fake news diffuse articles which contain
claims they know to be false or misleading. In other cases, they simply dif-
fuse claims they have no good reason to believe are accurate because such
claims are not the product of a process that reliably leads to truth” (Brown,
2023, p. 4).

Thus, it is not a commitment to truth that tends to be behind the
spread of misinformation. Moreover, beyond the motivation of those who
spread misinformation, fake news seems to undermine trust in the media.
Brown summarises a recent Pew Research Centre survey, which shows
that “68% of Americans get their news from social media (primarily on
Facebook), but over half of them (57%) expect this news to be inaccurate
given the spread of misinformation. Moreover, the percentage of
Americans who reported reducing the amount of news they get overall in
response to made-up news varies between 31% (for highly politically aware
respondents) and 50% (for less politically aware respondents)”
(Brown, 2023). Thus, fake news undermines individuals’ trust in the
media, contributes to a reduction in the amount of news consumed, and
thus reduces the amount of information individuals use to make indepen-
dent judgements. Therefore, not only does it undermine trust in the press,
but more fundamentally, an open debate in which fake news is common
does not lead to more information being consumed and used for decision-
making, but quite the opposite.

Second, fake news may also jeopardise our ability to make accurate,
independent judgements. Fake news not only leads us to mistake false-
hoods for truths, but also truths for falsehoods. Our picture or reality can
thus be manipulated by misinformation, making it difficult to make
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decisions and judgements (Brown, 2023), thus violating autonomy and
undermining the argument for unrestricted information based on
Scanlon’s ‘Millian principle’. For example, we might receive information
based on a candidate’s values or past record, which is not true, and be led
to vote for them in a local election. After winning, we might realise that
we have supported a candidate who does not reflect our political prefer-
ences or political values.

Finally, let’s consider argument 2 about the possibility of restrictions
leading to democratic backsliding. As noted above, it seems to be true that
some governments have used COVID-19 as an opportunity to introduce
restrictions, particularly on freedom of speech and the press, which have
helped to strengthen their discretionary power. But while this has been the
case, the political responses of ‘democratic systems’ have been extremely
varied. As Engler et al. point out, “political institutions constrain policy
choices in times of crisis: previous decisions on the design of political insti-
tutions create legacy effects by decreasing the decision space for political
actors. Countries that are more dedicated to individual liberties continue
to do so even in moments of emergency” (Engler et al., 2021, p. 1095).
Their findings, therefore, provide a compelling case for considering the
extent to which political responses were not so much a direct result of the
fear and demands of the pandemic, but rather a response constrained by
political institutions. As such, the case for the role of restrictions during
COVID-19 in leading to democratic backsliding may be too hasty. While
restrictions may have opened this possibility in countries with authoritar-
ian tendencies, less robust democratic political institutions and that had
already experienced democratic backsliding, the opposite is true in other
cases. In fact, what the EXCEPTIUS results secem to indicate is that con-
stitutional principles seem to have worked in most European countries, at
least in the early stages of the pandemic. Not only “executive overreach
has generally been avoided” but “mechanisms of legal oversight have, by
and large, proved sufficiently strong” (Voigt, 2021, p. 552).

CONCLUSION

This chapter aims to contribute to existing debates on COVID-19 restric-
tions on freedom of speech and expression and their impact on democracy.
Using EXCEPTIUS data for the first pandemic wave as well as other rel-
evant sources, we found that, with three exceptions, European countries
have not introduced laws directly restricting freedom of speech and the
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press. We argued that this may be a result of constitutional principles pro-
tecting basic liberties, namely freedom of expression, or simply a reflection
of the time frame of the study. If the latter is the case, new waves of
EXCEPTIUS data may lead us to different conclusions.

Given these results, but also the likelihood that later waves of data
would show more common cases of restrictions on freedom of expression
in several countries, we wondered in what way these could be considered
legitimate. Furthermore, we considered not only laws that directly restrict
freedom of expression, namely the press (i.e. laws restricting fake news),
but also those that indirectly contribute to shrinking the space for debate
(i.e. laws on social distancing).

Overall, the case for not restricting freedom of expression, especially
through direct measures, seems strong. Open debate not only promotes
individual deliberative capacity, but also protects autonomy by ensuring
that individuals are able to form independent judgements about the pan-
demic and the government’s measures to contain the spread of the virus.
This is Scanlon’s ‘Millian principle’, inspired by the work of John Stuart
Mill. It also contributes to democratic decision-making and deliberation,
and, as Mill pointed out, it is essential to ensure that trust is not only
exposed but also seen as robust, withstanding open confrontation with
falsehoods.

However, we would like to conclude by asserting that, while one should
be sensitive to the arguments about the relevance of an open debate, for
the most part the COVID-19 pandemic and the tandem restrictions on
freedom of expression, namely those restricting fake news, seem to be
justified to some extent, particularly in contexts where strong constitu-
tional principles still protect press freedom and limit what laws can be
applied and to whom. For one thing, in such contexts it does not appear
that governments have used the pandemic to increase their executive
power. Concerns about democratic backsliding do not seem to apply in
such cases. Moreover, arguments about the importance of not limiting
misinformation for the integrity and preservation of deliberative decision-
making seem to be unfounded. As fake news undermines trust in the
media, thereby reducing news consumption, but also distorts our percep-
tion of reality by turning truth into falsehood and falsehood into truth, it
becomes difficult to make independent judgements. Finally, we should
consider whether private companies, namely those in charge of social
media, should be in charge of deciding who sees what and when. While we
consider whether governments should restrict fake news and
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misinformation, private companies already significantly restrict the infor-
mation we receive, often contributing to the spread of tailored misinfor-
mation and the omission of counterfactuals. Therefore, while not all
restrictions need to be justified, and in certain contexts any restriction may
prove to be another step towards authoritarian government solutions, it is
worth considering some mechanisms that could be the outcome of a dem-
ocratic decision-making process and contribute to limiting the spread of
fake news and misinformation.
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CHAPTER 9

Restrictions on Religious Worship

Wojciech Brzozowski, Maksymilian Hau,
and Oliwia Rybczynska

INTRODUCTION

Life can be truly surprising. As recently as a few years ago, we might have
thought that the debates on the future developments concerning freedom
of religion or belief'in Europe would focus on issues such as the relation-
ship between populism and religion, the ever-growing scope of conscien-
tious objection, or the accommodation of Islam in the European legal
space. No one could have foreseen that in 2020, the main challenge to
religious freedom would be governmental restrictions to collective wor-
ship, and that European churches would only be able to welcome a hand-
ful of those who were lucky enough to join the service before the maximum
number of participants was reached.

At the onset of the COVID-19 pandemic, the need to curve the spread
of the novel coronavirus became everyone’s overriding focus, and the
measures which cut people off from their social life did not spare religious
freedom. In fact, this freedom became one of their first collateral victim of
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the pandemic, since churches were commonly identified as hotbeds for
infection. The outbreak of the pandemic brought a radical change to the
exercise of religious worship and suddenly made a scarce commodity out
of what had long been taken for granted.

The chapter addresses restrictions on religious worship. It is rooted in
the database collected under the EXCEPTIUS project, but not limited to
it, for raw data do not give a full picture of the situation. Freedom of reli-
gion or belief is indeed a very special case: any of the imposed restrictions
face barriers and challenges of their own kind, and the effectiveness of the
law enforcement measures depends on a number of highly specific factors.

In this respect, we believe that the message from the times of the pan-
demic, although it has received considerable scholarly attention in recent
times, has still not been sufficiently understood and processed in academic
terms. Many studies on the response to COVID-19 simply reflect the
experiences of specific countries. The generalisability of this research is
often problematic. Some authors address more general questions and offer
considerations as to whether giving priority to public health over freedom
of religion or belief'is always correct. If detached from the actual numbers,
such findings may be difficult to implement. And this is where the
EXCEPTIUS dataset can be useful. In this chapter, we aspire to contrib-
ute to the extant literature by generalising examples from a number of
jurisdictions, thus making it possible to discover patterns in the legal
response to COVID-19 within the area under study. This broader picture
also allows us to offer policy recommendations based on both pre-existing
theoretical considerations and the actual experience of European countries.

The first section of this chapter presents the taxonomy of measures
defined within the EXCEPTIUS project, whereas the second section
addresses the level of policy responses across Europe, using this taxonomy.
This will be followed by a preliminary assessment of the design of restric-
tions in the light of the requirements established by the European
Convention of Human Rights (ECHR). In the next section, the imple-
mentation of measures is discussed, with the use of comparative data com-
piled in the project’s database. The penultimate section will outline the
lessons learnt from the response of European countries to the pandemic
and explore the potential for comparative research in this field. The final
part will briefly conclude the chapter with key policy recommendations.
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TAXONOMY OF MEASURES

In EXCEPTTIUS data, restrictions on religious freedom are classified as a
specific restriction of fundamental rights and civil liberties. If the legal act
refers to freedom of religion or belief] its content is coded in five catego-
ries, which represents the level of burden of restrictions of this freedom.
The first category includes situations in which all restrictions are lifted (0).
The following categories concern: (1) light restrictions on religious prac-
tice, (2) heavy restrictions on religious practice, (3) light restrictions on
specific religions, (4) heavy restrictions on specific religions, and (5) light
restrictions on religious practice combined with heavy restrictions on spe-
cific religions.

The restrictions are identified as heavy if they entirely suspend religious
activity or limit the number of people allowed to gather to a maximum of
15. In turn, limitations are considered light if at least 15 persons are
allowed to participate in religious activities at the same time, if an obliga-
tion to wear masks or keep social distance are imposed, if time or the use
of certain objects of worship during religious events are limited or if cer-
tain elements of religious ceremonies or worship are affected in cer-
tain ways.

Restrictions on religious freedom are identified in 22 out of 25 coun-
tries for which the data was collected. Of the European countries under
study, Hungary, Ireland, and Luxembourg did not pass legislation that
directly restricted freedom of religion. However, this does not mean that
such restrictions did not actually affect the believers in these countries.
Some constraints imposed on freedom of movement and freedom of
assembly, in particular stay-at-home requirements or restrictions on public
gatherings (see Chazel’s contribution in this volume), had a direct impact
on exercising the collective dimension of religious freedom. Also, face
mask requirements, social distancing or similar rules governing social
behaviour placed a significant burden on the performance of religious
rituals and ceremonies.

With the above in mind, the restrictions on religious freedom discussed
in this chapter will encompass both those which specifically target this
freedom and those which introduce restrictions on funeral attendance—
coded under a specific category in EXCEPTIUS. This approach will make
it possible to focus on the characteristics of the restrictions directly related
to the exercise of religious worship. Moreover, data collected for the first
three waves of the pandemic do not allow the full picture of the shape and
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effectiveness of the restrictions with respect to freedom of religion or
belief to be grasped. This concerns mainly the lack of information regard-
ing sanctions imposed in case of non-compliance with the restrictions and
the duration for which the restrictions were established. While it is fair to
assume that most penalties took the form of fines (as in the case of the
funeral attendance ban, where sufficient data is available) and the potential
overstepping of the State’s powers in this area did not affect fundamental
rights so much, the period for which the restrictions were adopted should
be investigated in greater detail, since the arbitrary extension of this period
was one of the major threats to human rights resulting from the legal
response to COVID-19.

RESTRICTIONS ON RELIGIOUS FREEDOM IN NUMBERS

Turning now to the conclusions emerging from the data analysed, the
most important observation is that light restrictions on religious freedom
dominated during the first three waves of the COVID-19 pandemic. As
Table 9.1 shows, they were imposed twice as often as heavy restrictions on
religious practice. Heavy restrictions were introduced in Belgium, Croatia,
Cyprus, Estonia, Finland, France, some German federal states (Lander),
Greece, Italy, Poland, Portugal, Romania, Spain, Switzerland, and the
United Kingdom. Furthermore, there was no single case of restrictions,
light or heavy, aimed at specific religions.! This might give grounds for
optimism: it appears that the European governments did not shape these
restrictions in a way that discriminated against any particular religion,
especially religious minorities.

As for country-by-country data, it follows that particularly intense law-
making in the subject area has been observed in Germany, Spain, Cyprus
and, in a lower degree, in Greece, Switzerland, Italy, and Belgium. In the
remaining countries, the legislative activity in this area was marginal. The
high intensity of legal response in Germany and Spain corresponds with
the data concerning the legal form and spatial coverage of restrictions

'In certain jurisdictions, the law identified elements of religious worship that objectively
posed an increased risk of virus transmission. Technically, one could argue that specific reli-
gions might have been singled out in this way. We do not think that this would be a correct
conclusion. Neither do we believe that an individual application of a general norm which is
by its nature and design applicable to many subjects of law (e.g. the cancellation of a religious
festival of a particular denomination on the basis of laws allowing for the suspension of mass
events) should be considered as targeting a specific religion.
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Table 9.1 An overview of the light and heavy restrictions on religious practice in
analysed countries

Country Restrictions on veligious practice
Light Heavy Total

Austria 1 N/A 1
Belgium 12 8 20
Croatia N/A 4 4
Cyprus 41 39 80
Czech Republic 14 N/A 14
Denmark 12 N/A 12
Estonia 6 2 8
Finland 5 1 6
France 2 1 3
Germany 70 24 94
Greece 6 44 50
Ttaly 5 14 19
Malta 1 N/A

Netherlands 1 N/A 1
Norway 1 N/A 1
Poland 10 4 14
Portugal 4 4 8
Romania 3 3 6
Spain 140 4 144
Sweden 2 N/A 2
Switzerland 23 3 26
United Kingdom 5 5 10
Total 364 160 524

Source: EXCEPTIUS, own rendering

introduced, as indicated in Table 9.2. Regarding Germany, all acts impos-
ing restrictions of religious freedom were implemented at the subnational
level by the state (Lander) authorities (see Magni-Berton’s chapter for an
analysis of decentralised patterns of pandemic management). The case of
Spain is similar, as the restrictions introduced by the State authorities con-
cerned the regional level of autonomous communities (comunidndes
auntonomas). Considering the remaining countries, the limitations were
generally enforced by national executive bodies, and they covered uni-
formly entire jurisdictions.

There is also a difference between unitary and non-unitary countries in
terms of the frequency with which restrictions were adopted. In
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Table 9.2 An overview of restrictions of religious practice in terms of territorial
coverage

Country Territorial level
National Subnational Regional/local

Austria 0 2 0
Belgium 16 4 0
Croatia 3 0 1
Cyprus 3 77 0
Czech Republic 14 0 0
Denmark 13 0 0
Estonia 11 1 0
Finland 0 4 2
France 2 0 1
Germany 0 98 0
Greece 13 0 37
Ttaly 10 10 1
Malta 2 0 0
Netherlands 1 0 0
Norway 1 0 0
Poland 15 1 0
Portugal 7 0 1
Romania 7 0 0
Spain 9 114 25
Sweden 2 0 0
Switzerland 21 6 0
United Kingdom 2 10 1
Total 152 327 69

Source: EXCEPTIUS dataset

Note: Value of 0 means no data were reported

tederalised and quasi-federalised countries (with the exceptions of Greece
and Cyprus), the number of legal acts adopted was significantly higher.
These countries, most likely due to their decentralised organisation,
adopted new regulations more frequently, which allowed them to be more
flexible and modify the legal response in accordance with the pandemic
situation. This adaptative approach contributed to safeguarding freedom
of religion or belief, as it allowed the State to react in a proportional man-
ner, especially during the first periods of the pandemic, when little was
known about the routes via which the virus was transmitted.

What is also characteristic of the first three waves of the pandemic is the
almost complete lack of legal review of the restrictions. The relatively
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highest intensity in this respect is observed in Spain, where nine acts were
subject to judicial review and one act to constitutional review. In Malta,
one act was scrutinised by administrative bodies, while in Romania and
Italy two acts were subject to parliamentary approval. Given the almost
complete absence of ad-hoc legislation it is plausible to assume that this
deficit of legal review is best explained by the common social readiness for
tolerating even far-reaching restrictions during the first periods of the
pandemic.

Restrictions that specifically targeted funeral ceremonies were intro-
duced in 22 out of the 25 countries analysed to the notable exception of
Estonia, Norway or Sweden. As illustrated in Table 9.3, restrictions were

Table 9.3 An overview of restrictions on funeral attendance in terms of authority

Country Authority

National  National Subnational National Subnational
legislative  executive  executive  administrative  administrative

Austria 0 16 2 0 0
Belgium 0 20 8 0 0
Croatia 0 2 0 0 0
Cyprus 0 31 0 0 0
Czech Republic 0 4 0 0 0
Denmark 0 13 0 0 0
Finland 0 0 0 0 1
France 1 2 1 0 0
Germany 0 0 57 0 0
Greece 0 17 0 0 0
Hungary 0 3 0 0 0
Ireland 0 33 0 0 0
Ttaly 0 6 2 0 0
Luxembourg 0 1 0 0 0
Malta 0 1 0 1 0
Netherlands 0 1 0 0 0
Poland 0 6 0 0 0
Portugal 0 41 0 0 0
Romania 0 2 0 0 0
Spain 1 4 11 92 34
Switzerland 0 37 12 0 0
United Kingdom 0 67 9 0 0
Total 2 307 102 93 35

Source: EXCEPTIUS dataset

Note: Values 2 (subnational executive), 5 (national judiciary) and 6 (subnational judiciary) have been
omitted due to the fact that no data were collected in this respect
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mostly introduced by national executive authorities. It was only in France
and Spain that two national acts were adopted by the legislative authority.
Any breach of the ban on funeral attendance would have resulted in fines
(Belgium, Denmark, France, Germany, Hungary, Ireland, Netherlands,
Switzerland, UK) or, alternatively, a fine and imprisonment (France,
Denmark). Considering the scale of the funeral attendance ban, in most
cases (353 out of 539 legal acts), the number of people who could attend
the funerals was fixed at approximately 10-50. Less burdensome restric-
tions were introduced in Austria, Belgium, Denmark, Germany, and Spain,
where the number of people allowed to participate in funeral ceremonies
ranged from 60 to 250. To a small extent, governments chose to impose
restrictions that limited the number of participants to a maximum of nine.
While very strict restrictions remained in place throughout the three waves
of the pandemic, acts introducing medium restrictions (10-50 people)
were more numerous during the first and second waves of the pandemic.

ASSESSING THE DESIGN OF RESTRICTIONS THROUGH
A HumaN RigHaTs LENS

The greater and more direct the threat, the more likely people appear to
be tolerant of restrictions on human rights in general, especially restric-
tions on religious freedom (Hill, 2021, p. 94). This does not mean, how-
ever, that the pandemic offered a carte blanche to policy makers. According
to Article 9 para. 2 ECHR, “[f]reedom to manifest one’s religion or beliefs
shall be subject only to such limitations as are prescribed by law and are
necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the
rights and freedoms of others.” It follows from this provision that in order
to be permissible, restrictions of this freedom must not only be prescribed
by law, but they also must pursue a legitimate aim, at least one of those
listed above. In the case of the COVID-19 pandemic, the commonly
invoked aim was the protection of public health. The restrictions must also
be necessary, which presupposes effectiveness. There is no doubt that reli-
gious practices, especially rituals performed in the presence of other peo-
ple, could directly contribute to an increase in coronavirus cases, SO
technically speaking, the curtailment of religious freedom could work.
However, it is highly questionable whether even a serious and imminent



9 RESTRICTIONS ON RELIGIOUS WORSHIP 159

health threat justified such broad restrictions through executive acts. And,
more importantly, everything depends on the design of a restriction.

Most of the measures which were aimed at preventing the spread of the
coronavirus restricted access to religious gatherings by limiting the num-
ber of people allowed to gather or by suspending religious events entirely.
The most popular tendency was to make the number of people allowed to
participate in a religious event dependent on the size of the religious
premises. There are several arguments against this kind of measures due to
their lack of proportionality. First and foremost, restrictions which focus
on the capacity of religious premises place a very high burden on the
enjoyment of freedom of religion or belief, while their effectiveness in
preventing the spread of coronavirus appears to be low (for a further dis-
cussion see Hau, 2022, p. 37). Second, the governments did not provide
an explanation as to why the limit was set at the given size. Third, the
restrictions based on limiting number of participants were not responsive
to the rapidly changing pandemic situations and the growing body of
knowledge on how the virus is transmitted. Additional objections may be
raised with respect to the ban on attending funerals: since many funeral
ceremonies take place outdoors, where the exposure to infection is consid-
ered to be much lower, there was little justification for setting the same
restrictions as for indoor events.

The collected data also provide examples of other approaches to restric-
tions. In Bavaria, religious gatherings could not last longer than 60 min-
utes. This type of measure represents a different approach, but its
proportionality is just as questionable as in the case of restrictions depen-
dent on the size of the premises: it places a significant burden on the
enjoyment of religious freedom while its effectiveness is doubtful .2

In Cyprus, participation in ceremonies, such as weddings, baptisms,
and funerals, was conditional on proof of degree of kinship: only first- and
second-degree relatives, but no more than ten people, were allowed to
participate. Similar restrictions were also introduced in Greece, where
funeral attendance was allowed only with the participation of an immedi-
ate circle of relatives.

According to other Greek restrictions, participation in religious cere-
monies was only allowed for the clergy, without the presence of the

2Nevertheless, it should be taken into account that this particular measure was agreed
between the local church units and the Bavarian state government, see Berkmann (2020,
pp- 194-195)
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faithful and only with a limited number of participants keeping their dis-
tance from one another and complying with sanitary measures. In addi-
tion, it was mandatory that the entrance and exit doors to the place of
worship be locked, and the clergyman in charge of the religious ritual was
responsible for taking all reasonable steps to ensure that no person entered
the place of worship while the service was being conducted.

On the other hand, in Spain certain restrictions took a more tailored
form as they involved the prohibition of choir services, a ban on the use of
blessed water, and the performing of ritual ablution outdoors only.
Similarly, in Italy, a law was passed which differentiated the types of restric-
tions depending on the specific traits and needs of a particular religion
(Protocolli per le celebrazioni delle confessioni religiose diverse dalla
Cattolica, 2020). Such a tailored model of restrictions, which, based on
scientific knowledge, focuses on elements of worship activities which pose
an increased risk of transmission, deserves approval. This approach allows
the regular operation of the religious ceremonies while protecting public
health at the same time. The main objection regarding tailored restrictions
is that they can interfere with the freedom of religion or belief, especially
by arbitrarily prohibiting certain (potentially crucial) elements of worship.
Therefore, the implementation of such measures must be subject to prior
approval of religious groups and should involve cooperation with religious
leaders at the stage of drafting the measures.

But the key issue remains the proportionality of the restrictions. In a
recent Strasbourg decision, the European Court of Human Rights
(ECtHR) identified the timespan for which restrictions had been estab-
lished and the size of the target group as essential factors to be considered
when assessing the proportionality of the COVID-19 restrictions. The
ECtHR initially found that the restrictions imposed by the Swiss govern-
ment had violated Article 11 ECHR in both its procedural and substantive
aspects (ECtHR, 2022).3 The procedural violation resulted from the lack
of judicial review of the restrictions, whereas the substantive infringement
concerned, among other things, the general character of the restrictions
and the long duration of the ban (ibid., para. 91; Smet [2022]). The deci-
sion concerned freedom of assembly and not freedom of religion or belief,
but it perhaps illustrated the emerging attitude of the ECtHR towards
COVID-19 restrictions: those established for a shorter period of time and

3In September 2022, the case was referred to the Grand Chamber of the Court, which
declared the application inadmissible on formal grounds (ECtHR, 2023).
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addressed to specific groups rather than to the entire population were
more likely to pass the proportionality test.

THE IMPLEMENTATION OF MEASURES

The urgency of the epidemiological situation forced the public authorities
to immediately impose a wide range of restrictions, from the obligation to
wear face masks to stay-at-home orders. The growing fear of the virus and
the accompanying social anxiety fostered an expectation that governments
would come up with quick solutions. This, however, all too often resulted
in ordinary legislation being bypassed with the issuance of executive acts.
Soon enough, controversy arose as to the extent to which executive acts
can impose restrictions on fundamental rights, including freedom of reli-
gion or belief.

As explained in the previous section, the introduction of restrictions on
religious freedom through executive acts deserves criticism, especially
when such extraordinary measures were imposed in breach of statutory
laws. On the other hand, it needs to be admitted that there was a reason
for the sudden spate of executive acts: it would be going too far to say that
parliaments had no opportunities to convene during the pandemic, but it
is true that their functioning was hindered. More importantly, it takes time
for a parliament to pass new legislation. Against this background, it is easy
to understand why executive acts became a convenient tool for making
and enforcing rapid decisions during the pandemic. But there was a price
to pay for this initial efficiency: the use of executive acts for the purpose of
limiting fundamental rights, including freedom of religion or belief, had
an impact on the States’ ability to enforce compliance and uphold admin-
istrative penalties before the courts.

Based on EXCEPTIUS data, it can be confirmed that the restrictions
on freedom of religion were implemented for the most part through exec-
utive acts (a total of 529 out of 548 acts), both at the national (355 acts)
and the subnational levels (174 acts). This is inconsistent with the princi-
ple that legislative acts be established by the legislature.

Also, it is worth mentioning that in some countries (Malta, the United
Kingdom) restrictions on religious freedom were implemented through
advisory acts that had no legal force but simply offered guidelines. In the
UK, the government issued non-binding guidelines on the safe use of
places of worship during the pandemic. The document included general
recommendations on the use of measures such as staggering entry,
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providing multiple entrances and one-way routes to enter and exit the
premises, providing hand sanitizers, and so forth. More importantly, the
guidelines encouraged religious leaders to consider changes that could be
introduced to religious rituals that typically involve close contact between
individuals, and gave examples such as preventing worshippers from
touching or kissing religious objects that are handled together, removing
books and shared resources such as prayer mats, worship sheets or devo-
tional items from use, avoiding chanting and/or playing instruments,
ensuring that any initial washing/ablution rituals be conducted outside
the place of worship, and closing off common washing areas. The recom-
mendations might not have been binding, but they provided important
guidance for religious associations and worshippers. And besides, this way
of crafting the government response ensured transparency, which is best
achieved when all segments of the population, including minorities, are
involved in decision-making (O Cathaoir, 2021, pp. 47-48).

Restrictions on religious freedom were mostly introduced for a limited
period. Only in 107 cases they were introduced for an unlimited period.
In 100 cases, the restrictions were imposed for less than 30 days.
Restrictions on funerals were also mainly introduced for a limited period.
In 108 cases (out of 539), they were imposed for an unlimited time. In 94
cases, the restrictions were introduced for less than 30 days. In most cases,
the duration of the restrictions was intended to be as short as possible, in
order not to suppress the freedom of religion or belief, while also suffi-
cient to ensure safety for a period of time. It seems that the introduction
of severe restrictions on religious freedom for a period longer than 30 days
is likely to have constituted an unjustified interference with the rights of
believers, especially in the light of the dynamically changing pandemic
situation.

THE REALITY BEHIND THE NUMBERS

As illustrated by the collected data, the views of European States on the
need to restrict religious worship during the COVID-19 pandemic were
remarkably similar. Collective forms of worship were seen as a threat to
public health since they require many people to be present at the same
time in confined settings, and involve activities that facilitate the spread of
the virus, such as loud singing or reciting prayers in unison. The review of
the measures taken to slow down the rate of new infections—or to flatten
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the curve, as the popular saying went—reveals that the public authorities
used a legal toolbox similar to that which ultimately proved useful when
dealing with freedom of assembly. Consequently, gatherings were banned
or suspended, the number of people allowed to attend services was
reduced, strict hygiene rules were required, and social distance policies
were enacted. Much less of a threat were individual forms of worship in
designated public places, such as individual prayer in a temple. These too,
however, were restricted as a consequence of reduced access to church
premises. By contrast, the restrictions did not extend to individual forms
of worship taking place in private places, as these did not pose any threat
to public health.

Yet, to draw complete parallels between freedom of worship and free-
dom of assembly can be deceptive. In the case of freedom of assembly,
mass attendance is, or might be, a value in itself. The more the merrier: a
large number of attendees sends a message that the cause for which people
have chosen to leave their homes and stand together enjoys broad public
support. By contrast, with religious worship, the essence lies in a collective
spiritual experience whose value does not depend on its social impact.
Moreover, the use of legal measures similar to those that might have been
appropriate with regard to freedom of assembly did not really have the
same effect when restricting religious worship. It should be borne in mind
that the first restrictions were introduced in March 2020, at a time when
churches belonging to the Christian tradition, still dominant in the
European religious landscape, were preparing to celebrate Easter.
Restricting access to religious worship during this period had a particularly
severe impact on religious life in Europe (see e.g. Papazoglou et al., 2021,
pp- 3219-3220).

Another important difference is that in some cases physical presence at
a specific time and place can be a condition sine qua non for the validity of
a ritual: not just part of a religious protocol, but the essence of the ritual.
While the purpose of a political assembly can sometimes be partially
achieved online, or with a slight delay, there are certain religious practices
which simply cannot be postponed to another day, moved to the digital
sphere, or performed over the phone. One obvious example is the
Sacrament of Eucharist in the Roman Catholic Church, which is a conse-
quence of the theological doctrine of transubstantiation and the corre-
sponding belief that, at consecration, the substance of the bread and wine
is truly being transformed into Jesus Christ’s body and blood (Martinez-
Torrén, 2021, p. 57). Another example is the Sacrament of Penance
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(confession), as it requires face-to-face contact between the penitent and
the confessor. Also, in the Jewish tradition, the recitation of Kaddish is
expected to involve the physical presence of those performing the ritual.
Interestingly, the prolonged duration of the pandemic prompted religious
communities to seek ways to adapt religious beliefs to the new situation
(sce e.g. Macaraan, 2021, p. 531; McElwee, 2020; Cooper, 2021).*

And it is precisely cooperation with religious communities, as many
believe, that should be the starting point for the design and implementa-
tion of restrictions intended to mitigate the spread of the virus.® There is
at least one but powerful argument for this: the need to respect the auton-
omy of religious groups—an essential component of freedom of religion
or belief'in its collective dimension (see e.g. ECtHR [GC] 2000: para. 91;
ECtHR [GC] 2014: para. 127). The religious groups know best which
elements of their rituals are easy to replace and which belong to the core
of their religious identity. Any top-down interference in this field is always
questionable. It is also unnecessary in practice. It is no coincidence that
the initiative to introduce certain liturgical changes, such as distributing
the Holy Communion in the hand rather than on the tongue in regions
where this was not commonly accepted (Budaev, 2021, pp. 2342-2344),
came from the churches themselves.

The data collected for the EXCEPTIUS project do not reveal dispari-
ties in the treatment of different religions, that is, legislation adopted in
response to COVID-19 did not target particular religious denominations.
On the face of it, this offers grounds for optimism. The pandemic might
easily have become a pretext for adopting openly discriminatory measures
against specific religions, especially minority ones. This would have been
particularly likely in countries that provide a differentiated legal frame-
work for the functioning of religious groups—this is actually what most
European countries do (Uitz, 2007, p. 87)—especially if there are sepa-
rate acts that define the relationship between the State and the respective
church, such as in Italy or Poland. It is well known that such a model
significantly hinders the principle of equal rights for religious groups. Had
the anti-COVID measures been introduced individually for each

*It is hard to ignore the great potential for the study of religion which lies in exploring the
COVID-induced developments in the field; c.f. Baker et al. (2020).

®Javier Martinez-Torrén is right to observe that ‘in a number of countries of Europe and
America, governments have approached limitations on religious freedom ... with an attitude
that is characterized by unilateralism, imposition, and improvisation, instead of turning to
consultation, cooperation and reflection’; Martinez-Torrén (2021, p. 58).
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denomination at the time, the risk of unequal treatment would have
greatly increased, and in the atmosphere of panic about the new threat,
such abuses of power were likely to have gone unnoticed. Luckily, the
pressure of time prevented the public authorities from yielding to this
particular temptation, for the restrictions on religious worship were mostly
enacted in general anti-COVID acts rather than through meticulous
amendment of the laws on the exercise of religion.

But quantitative data do not tell the whole story. The measures may
have been the same, but the effects they triggered varied from one juris-
diction to another. The absence of discriminatory criteria in the body of
the regulation does not necessarily mean that various religions were
affected to the same extent by the restrictions (Madera, 2021, pp. 3—4).
The true picture of the impact of the pandemic on collective worship only
becomes apparent when the religious diversity of European countries is
considered.

It is no secret that the various religions, even if they respond to the
same deepest human needs, differ profoundly in their doctrine, habits, and
attitude towards any earthly power. Activities that pose different epide-
miological risks are present in varying degrees of intensity: for some com-
munities, singing, eating together, and kissing objects of religious
veneration may be central to the ritual, whereas for others such activities
may be merely complementary or even unnecessary. Also, there are varia-
tions in the degree of juridisation of churches, a factor which apparently
had an impact on their resilience in times of pandemic (Valenzi, 2021).
Even more importantly, there are religious groups that, for various rea-
sons—whether due to doctrinal motives or because of negative past expe-
riences in a particular country or region, or both—may be distrustful of
public institutions,® which obviously makes cooperation in responding to
pandemics much more difficult. To make matters even more complicated,
a religious group which dominates in one country and enjoys the support
of the government may be a minority in another jurisdiction.

For all these reasons, when trying to summarise and compare the
impact that the COVID-19 pandemic had on religious worship, it is nec-
essary to consider this less obvious aspect: not just the measures taken but
also their varying effects on different religious communities. From this
perspective, the experience of a Roman Catholic in Germany and a Roman
Catholic in Portugal may have had more in common than the experience

®Jehova’s Witnesses can be a good case in point; see e.g. Brace (2021).
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of a Roman Catholic and a Jehovah’s Witness living in the same country
or even city. This peculiarity should be taken into account in any future
comparative research.

CONCLUSION

The outbreak of the COVID-19 pandemic profoundly affected the condi-
tions in which religious worship was practised. While individual expres-
sions of devotion at home were possible throughout any lockdown,
religious life in a communal setting was affected by severe restrictions. But
difficult times are there to draw lessons from. If the experience of recent
years is not to go to waste, it may be appropriate to draw up three main
policy recommendations for the future. These recommendations are based
on the EXCEPTIUS dataset, but they also find inspiration in the rapidly
growing scholarship on the subject matter and the relevant views of the
Strasbourg Court.

First, public health may take priority over spiritual well-being, yet the
latter ought not to be completely disregarded. The data collected show
that this simple truth was not acknowledged in all jurisdictions. In some
cases, religious worship was heavily suppressed, which suggests that not all
States showed understanding for the needs of believers.

Second, it does not appear to be necessary to achieve uniformity in
public policies on the access to places and practices of worship during
pandemics. The existing tools, including the principle of proportionality,
provide sufficient consideration for freedom of religion or belief. But pro-
portionality is to be taken seriously: there is no justification for applying
different maximum occupancy rates to churches and beauty parlours if the
level of risk is similar. Nor is there any justification for extending restric-
tions beyond the necessary period.

Third, tailored restrictions, that is, those which focus on high-risk ele-
ments of religious worship instead of banning worship in general, may or
may not be discriminatory and they may or may not interfere with reli-
gious autonomy. We believe that if the policy makers wish to avoid dis-
crimination and interference while keeping the restrictions effective, it is
crucial for them to act in consultation with religious communities and
their leaders. Continuous dialogue and the willingness on the part of the
authorities to explain the purposes of the restrictions increases the likeli-
hood of their actual—and not just apparent or superficial—implementa-
tion, since they benefit from the authority of a person who enjoys the trust
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and obedience of the faithful. Such a consensual approach also reduces the
level of suspicion of those who might otherwise think that the restrictions
imposed are in fact motivated by hostility to religion or a particular church.
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Freedom of Movement
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INTRODUCTION

Practically all the European Union’s and the Schengen area’s members
decided to enact unilateral movement restriction measures for both citi-
zens and residents in the Member States in response to the COVID-19
pandemic. The development of the European economy, which is based on
the continuous movement of goods, people and, specially, workers, as well
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as citizen fundamental rights were both hampered by this situation. Such
restrictions to the free movement of people have been unprecedented
since the start of the regional integration process based on the single mar-
ket idea.

This chapter uses a variety of bibliographic sources, including the pri-
mary sources of European Union Law, scholarly classics, and the database
of the European project EXCEPTIUS. The literature on freedom of
movement during the COVID-19 pandemic in the European region has
focused on the various restrictions and measures implemented by govern-
ments to slow down the spread of the virus. These measures have included
border closures, quarantine requirements for travellers, and mandatory
testing for COVID-19 upon arrival.

The restrictions have had a significant impact on the free movement of
people within the EU, with many individuals and businesses facing eco-
nomic and personal disruption as a result. The literature has also shown
that these measures have disproportionately affected certain groups, such
as low-income workers and individuals from marginalized communities.
Many studies have pointed out that the restrictions have also led to a
decline in cross-border travel and trade, which has had a negative impact
on the economy.

This chapter aims to analyse the different implementation of measures
carried out by countries in the European region; the diversity of measures,
as well as the different degree of restrictions taken by the states, shows us
that the response to this problem, regarding the free movement of people,
has not only been inconsistent but most of the time, ineffective.

FrREEDOM OF MOVEMENT IN THE EU MEMBER STATES

Legal Development

The historical and legal development of free movement of people at the
European level originate from the very beginning of the European Coal
and Steel Community (the precursor of the current European Union).
This regional organization developed around the liberalization of tariffs of
these two raw materials and only recognized free movement for workers;
however, the evolution of the concept and rights associated with this free-
dom would evolve around a concept that bridged the gap between national
borders and international borders.
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Today, it is governed by Article 21 of the Treaty on the Functioning of
the European Union, which states that “Every citizen of the Union shall
have the right to move and reside freely in the territory of the Member
States, subject to the limitations and conditions provided for in the Treaties
and in the provisions adopted for their application,” as well as Article 3 of
the Treaty on European Union, concerning the goals of the Union itself
(Schade, 2021).

Moreover, the worldwide recognition of the right to freedom of move-
ment is encapsulated in Article 13 of the 1948 Universal Declaration of
Human Rights. The definition is completed by Articles 12 and 13 of the
International Covenant on Civil and Political Rights; however, General
Comment No. 27 of the United Nations Human Rights Committee pro-
vides a more in-depth explanation of the content of this human right. The
Human Rights Committee develops and comments on the rights enshrined
in Articles 12 and 13 of the ICCPR in this General Observation, establish-
ing, among other things, that free movement of people is an essential
condition for the free development of the person and that every person
who is legally within the territory of a State has the right to move freely
within it. This right, inextricably linked to the concept of human mobility,
includes not only the aforementioned freedom of movement within a
country but also the option of choosing residence within a State, freely
leaving or returning to it (United Nations, 1967).

In the European Union, however, the concept of freedom of move-
ment encompasses the economic expansion of the Schengen area. Despite
this, the significance of European social ideals has increased as a result of
the European Union’s progress toward a more connected structure
(Jiménez Garcia, 2014), therefore, freedom of movement now also has a
social significance.

As a result, while it is a human right with great prodigality and breadth,
it is not, like the vast majority—if not all—of the rights enshrined in the
Universal Declaration of Human Rights, a right of absolute nature. This
means that, while there is constant influence on the common characteris-
tics that underpin Human Rights, such as their universality, indivisibility,
and interdependence, their enjoyment in any circumstance free of State
interference or limitations is only applicable to the prohibition of torture
and inhuman or degrading treatment (Ramji-Nogales & Goldner, 2020).

The complete enjoyment of this right may be slightly restricted, as is
common in international law and in regional European law, but such
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limitations or interference must be fair in light of the individual circum-
stances and in conformity with the terms and purposes of this right.

Most of the doctrine agrees that freedom of movement is the most
well-known and respected benefit of EU citizenship. The mobility regime
applicable to EU residents and their family members, which distinguishes
them from citizens of third countries, is characterized by the ability to
travel freely, problem-free, and without being burdened by paperwork, as
well as the freedom to reside in another EU state (Guild, 2020b). EU resi-
dents do not need to meet any additional conditions in order to enter
another EU country and stay there for the first three months. The sole
requirement is a valid ID or passport. EU workers are entitled to the same
treatment as national workers under EU law, and their employment in
another EU state is not subject to work permits or quotas (Article 45
TFEU). The elimination of internal border controls within the Schengen
area and the priority given to EU free movement legislation by the
Schengen Borders Code, particularly while crossing borders, are further
indications of the advantage enjoyed by EU nationals (Guild et al., 2019).

Due to the return of internal border controls and the imposition of
outright travel bans or restrictions in response to the pandemic, EU mem-
bers’ freedom of movement has been severely restricted for the most of
the year 2020. Reports of EU citizens being arrested at internal Schengen
borders as a result of state border closure activities cast doubt on the utility
of EU citizenship and the right to free movement in times of crisis. Similar
concerns were voiced when the EU originally failed to respond swiftly
enough to the rise of national law-based restrictions. In addition, the clo-
sure of internal EU borders has revealed how dependent the EU economy
is on the labour of EU migrants, a situation made worse by the installation
of an EU travel ban on its exterior borders.

National travel restrictions and prohibitions are permissible under EU
law so long as they comply to the proportionality principle and do not
discriminate against residents of other Member States residing in the host
Member State. Transit restrictions for EU citizens and residents returning
to their Member State, as well as exemptions to entry bans that apply only
to nationals and not to EU citizens residing in other Member States,
would therefore violate EU law.



10 FREEDOM OF MOVEMENT 175

Restrictions to Mobility

The free movement of people has a unique significance in the context of
the European integration process, and it can also be restricted or limited,
although the terminology used in European legislation (both in the
Original Treaties and in derived law) is “proportionality” and not “reason-
ableness”. A priori, it is vital to assess the activities of the various European
states regarding containment measures for the population and the pan-
demic. This investigation reveals that two groups of states have decided to
restrict this right.

Within the Schengen area, an initial set of 17 states implemented pro-
cedures to regulate their internal borders. These sorts of actions, which
have not been seen since the founding of “a Europe without internal bor-
ders”, not only brought back border controls with the Union’s Member
States but also strengthened their borders, if they ever had any, with third
countries. This kind of measure would render the Schengen area ineffec-
tive a few weeks after the start of the pandemic. Furthermore, even though
the “Schengen Borders Code” does not make any express mention of the
possibility of reintroducing controls at internal borders, the European
Commission, prior to the exceptional situation caused by the pandemic,
decided to approve the restrictions imposed by the Member States by rec-
ognizing that a situation of uncontrollable contagious disease, such as the
one caused by the pandemic (European Commission, 2020a).

The second group of states is comprised of those that have implemented
restrictive measures for certain forms of transportation, including the sus-
pension of travel by plane, train, or sea, as well as the prohibition of entry
and exit from or to national territories. We have found ourselves with a
vast catalogue of measures that are not only different from one another
but are also frequently unconnected or contradictory, which is under-
standable given the disparate nature of the decisions that have been made
by the various Member States of the Union. As a result, we can see that a
large percentage of the prohibitions to enter and leave the national terri-
tory included exceptions for citizens of the country, people who had per-
manent residence, or foreigners who had passed a test; however, when
applied to other states, these exceptions were limited to those that were
justified by “valid reasons”.

This legal “short circuit”, which has been in effect in a community-
based legislative area since the 1990s, is based on a criterion that is difficult
to articulate, such as the notion of “public health”. The Schengen Borders
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Code, the Treaty of the Union in its wording from Lisbon, and other
norms of derivative law of the European Union all make an exception for
the internal borders of the Union, which have become detached and ethe-
real as a result of the European integration process and the entry into force
of the Schengen agreement. This is because the internal borders of the
Union are a consequence of the European integration process. In this
sense, these principles clearly empower states to impose restrictions to the
free movement of people for reasons of public health so long as they are
administered in a manner that is non-discriminatory and appropriate to
the issue at hand.

In this context, it is important to refer to Directive 2004/38 /EC of
the European Parliament and of the Council of April 29, 2004, which
directly addresses this matter in its Chapter VI. This directive states that
individual or collective restrictions on the right of free movement in
Europe can only be invoked for reasons of serious risk to public health, as
those terms are defined by the World Health Organization, and only under
the condition that the disease in question is either infectious, parasitic, or
of'another type. In other words, the disease in question must meet all three.

On March 11, 2020, the WHO proclaimed COVID-19 a global pan-
demic. However, by February 2020, a number of EU states, notably Italy,
were already reporting a dramatic increase in COVID-19 cases. Lombardy
(among the wealthiest regions of the country) was hit the worst and had
the most trouble providing medical care to victims. As COVID-19 took
hold in February and March 2020, one of the first steps EU governments
took was to close their international borders. There was a significant
decrease in air traffic (Remuzzi & Remuzzi, 2020).

Ferry, bus, and train transportation soon followed. Despite the EU
Heads of State or Government’s March 10 announcement on the neces-
sity for a coordinated EU action, these international border procedures
began in a very disorganized manner (Zemskova, 2020). Extremely few
states closed all international (or intra-EU) borders. However, the permit-
ted motives for overseas travel varied considerably. Among the difficulties
was getting agreement on permissible travel for essential and non-essential
personnel (Paterlini, 2020). The European Commission was especially
active in gaining Member State agreement that all EU (and Schengen-
associated states) citizens and their family members must be excluded
from temporary travel restrictions in order to return home. Schengen
Member States have also begun to implement border controls on intra-
Schengen travel. Here, both the Schengen Agreement and the Free
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Movement Directive were involved (Davies, 2020). Schengen Borders
Code does not permit Member States to prohibit entrance to EU nation-
als based on public health hazards, although the Free Movement Directive
does (Eckardt et al., 2020).

As it can be seen in the Fig. 10.1, virtually all the members of the
Union, as well as the rest of Europe, have taken measures to alleviate
COVID-19. These measures have led to legitimate restrictions and prohi-
bitions on the entry and exit of people from the country, as well as travel

Fig. 10.1 Travel restrictions between countries. (Source: EXCEPTIUS dataset,
own rendering)
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restrictions for citizens (Goldner Lang, 2021). Moreover, the kind of
restrictions were not consistent or coordinated, especially during the first
wave of the pandemic, which would lead to an array of different policies
and positions regarding this topic.

By analysing the data collected by the EXCEPTIUS project one can see
that—with slight differences—there were seven different policies regard-
ing freedom of movement that range from no travel at all (including
between countries and within the same country) to travel restrictions
between certain countries.

Although in the past, and primarily for reasons of security, some
European States have asserted exceptions to the general rule of free move-
ment at the European level, the health crisis caused by COVID-19 has led
to an unprecedented closure of the internal borders of the Union, or “soft
borders”, such as those of the community territories like Norway or
Switzerland, which has ended up making a dent in the European systems
of free movement and border management. COVID-19 has led to an
unprecedented closure of the internal borders of the Union, because vari-
ous states have chosen various solutions according to their priorities,
which are often dictated by economic considerations. When confronted
with such a disparity and taking into consideration the negative effects that
the pandemic situation had on the European economy and markets, this
would cause the European Union to try to give a more or less coordinated
response in terms of mobility within and outside of the Union. This would
be as a result of the pandemic situation (Montaldo, 2020).

When Europe became the epicentre of the pandemic in March 2020,
politicians and public health agencies scrambled to identify acceptable and
effective solutions. The EU obligation stipulated in Article 9 of the Treaty
on the Functioning of the European Union (TFEU) compels the EU
(including the Member States to achieve a common protection on human
health, however, seems to have been missing from the responses). Instead,
borders and their control became the subject of major political debate
across Europe as a potential arena for implementing effective steps to pre-
vent the pandemic’s spread (Guild, 2020a).

While the more intrusive COVID-19 measures (lockdown, business
closures, etc.) have been implemented within EU states (see Chazel’s
chapter), limitations on cross-border movement have been significant. In
the European Union, this has relevant ramifications for EU law regarding
border controls, particularly the free movement of individuals and the
absence of border controls between Schengen states. It also entailed
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border restrictions with third countries, such as the European Free Trade
Area (EFTA and Switzerland), the EU surrounding states, the United
Kingdom (which left the EU on January 1, 2020), the Western Balkans,
and Turkey. While EU law distinguishes between Schengen borders,
where no controls are conducted on persons, non-Schengen EU borders,
where controls are conducted but are limited to identity checks and bor-
der controls with third countries, and external borders with third coun-
tries (non-EFTA or Swiss), many Member States and EU institutions
abandoned many of these distinctions in practice.

Indeed, the distinction between border controls between states (inside
the Schengen area, the European Union, the European Free Trade
Association, or outside) and internal limitations on travel grew increas-
ingly muddled. Two approaches—public health and public policy—were
implemented concurrently, although not necessarily in ways that were
mutually consistent or consistent with the Article 9 TFEU commitment.
While the public health approach to movement of persons is focused on
guaranteeing identification of those in need of treatment or possibly car-
rying the disease, giving treatment as promptly as feasible, or quarantine,
the public policy approach is based on refusing admission to persons who
pose a risk, regardless of what that may mean in terms of the spread of the
pandemic in surrounding or origin states.

The initial criticism of the European Union’s response focused on its
failure to match the recommendations for collective actions to the criteria
of legality and proportionality under European Union law (Carrera &
Chun Luk, 2020). Despite the preceding, an attempt was made to uphold
the historic right to freedom of movement enjoyed by European citizens
and their families. In relation to the shared borders of the Union, mem-
bers were urged to implement travel and access limitations for “non-
essential” employees from third countries between March and June 2020,
with a progressive removal of restrictions dependent on the epidemiologi-
cal status of the countries of origin (European Commission, 2020Db).

This type of limits would be tied to the general requirement, based on
international law, to readmit their nationals in any circumstance, as well as
the obligation to respect this “right of return” not just for citizens but also
for family members and other benefits of residence in union members. In
this approach, not only would the fundamental rights of European resi-
dents be honoured, in terms of the right of return to the country of resi-
dence, but also the European law itself, under the rubric of the rights
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associated with European citizenship. In addition to diplomatic and con-
sular protection, it includes this right to a safe return.

While European nationals continued to receive favoured or privileged
treatment based on a probable departure—in some situations—and future
return to their home country—in any case—intra-community mobility
was not at the same level.

In the first few months of the pandemic, a small number of states would
restrict, if not outright forbid, entry and leave, as seen in the Fig. 10.2. In
the early days of the COVID-19 pandemic, many European countries
implemented strict restrictions on freedom of movement to slow the
spread of the virus and protect public health. Denmark, France, Italy,
Malta, the Netherlands, Portugal, and Spain were among the countries
that took such measures.

For example, all of these countries closed their borders to non-essential
travel, and imposed a nationwide lockdown, which included requiring citi-
zens to stay at home except for essential activities such as grocery shop-
ping and exercise. Public gatherings were also banned, and businesses
were forced to close or limit capacity. This was done in an attempt to slow

Border Closures
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Fig. 10.2 Border closures. (Source: EXCEPTIUS dataset, own rendering)
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the spread of the virus and protect public health. Additionally, some coun-
tries also introduced curfew and restricted the movement of people from
certain areas.

As the situation progressed, these countries have adjusted their restric-
tions accordingly, based on their own unique situation. Some have lifted
the restrictions, some have implemented targeted measures, and others
have introduced a phased approach. While some have opened up their
borders for travel and have lifted the curfew, others have continued to
enforce strict measures. Each country has been closely monitoring the
situation and taking decisions accordingly.

This would even prompt some nations to choose a complete closing of
their borders, which has not occurred since the European unification proj-
ect began. We can demonstrate that European nations have attempted
numerous, frequently contradicting solutions to the problem of boundar-
ies. Thus, certain countries would opt for strict border closures, which, in
some cases like France, could include overseas territories, or the DOM-
TOM (départements d’outve-mer and territoives d’outre-mer), while in
other cases it would focus on specific bordering territories, such as the
“hard closure” of the border between Spain and Morocco along the exter-
nal border of the autonomous cities Ceuta and Melilla.

In the most extreme circumstances, we have a classification of countries
that not only impose travel restrictions to and from their own country but
also prohibit movement within the same state. This form of prohibition
could range from a total closure of bordering national regions, provinces,
or geographical divisions—such as autonomous communities in Spain or
the Lander in Germany—to the prohibition of circulation between neigh-
bouring municipalities in the case of Spain. In some instances, or in con-
junction with the aforementioned, checkpoints, control points, or security
controls between the various parts of the country would be included, as
shown in Fig. 10.3 below.

Checkpoints are physical barriers set up to monitor and control the
movement of people. During the pandemic, checkpoints have been used
to prevent the spread of the virus by restricting travel between regions
with high infection rates and those with lower infection rates. Checkpoints
typically involve temperature checks, health screenings, and other mea-
sures to assess the risk of individuals carrying the virus.

Travel bans, on the other hand, are measures implemented by govern-
ments to completely ban non-essential travel to and from specific coun-
tries, regions or cities. These bans are put in place when a region is
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Restrictions on internal travel
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experiencing a high rate of COVID-19 cases and the government wants to
prevent the spread of the virus to other areas. Travel bans can also be
imposed on individuals who have been in close contact with infected indi-
viduals or who have recently travelled to high-risk areas. The purpose of
travel bans is to slow down or stop the spread of the virus by limiting the
movement of potentially infected individuals.

THE LIFTING OF RESTRICTIONS

Despite all these constraints, we discovered that many states would prefer
to remove mobility or access restrictions for employees classified as “essen-
tial” by ESCO (European Skills, Competencies, Qualifications, and
Occupations). This categorization encompasses a vast array of vocations at
all levels of expertise, including health professionals, scientists working in
health-related subjects, food manufacturers and food preparers, mainte-
nance workers and transportation workers. This group of workers in cru-
cial occupations is exceptional in that it transcends the legal distinctions
between regular and unemployed workers. This includes regular mobile
employees, frontier workers, posted workers, and, under certain circum-
stances, seasonal workers who perform vital jobs (Anderson et al., 2020).
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In a number of EU nations, the agricultural and food industries have
proven to be especially vulnerable. Therefore, seasonal agricultural work-
ers who conduct essential harvesting, planting, or tending duties are
regarded as performing essential labour (European Commission, 2020a).
To enable border crossings with a consistent flow of border workers and
posted workers, the Commission encouraged Member States to create
specific procedures for seasonal workers. The proposed solution would
include the construction of so-called special border corridors by some
Member States for thousands of seasonal employees, a radical departure
from the common view that the right to free movement of persons must
be temporarily abandoned for the benefit of public health.

In addition, the way such mobility lanes were constructed and arranged,
without taking public health precautions into account (Bejan, 2020), is
inconsistent with existing measures against COVID-19, calling into ques-
tion their adequacy. On the other hand, if'it had been possible to organize
such mobility corridors while adhering to all public health standards, one
cannot help but wonder why it would not have been possible to do the
same on a larger scale, thereby calling into question the need for mobility
restrictions within and between European states.

In addition, there are divergent opinions regarding the reasonableness
of travel restrictions and bans, taking into account other competing inter-
ests, that is, whether they justify the degree of interference with EU free
movement. The answer to this question can vary depending on a society’s
level of wealth and its capacity to withstand the economic consequences of
lockdowns. This explains why, in the summer of 2020, a number of EU
Member States whose economies depend on tourism decided to loosen
travel restrictions and bans, despite the fact that a number of them face a
higher infection rate than in the winter or spring of 2020. In most cases,
these are countries whose GDP depends to a large extent on tourism, such
as Spain, where tourism represents approximately 13% of'its GDP, or other
countries such as Portugal, Italy, Greece, France or Italy with percentiles
close to 10% (OECD, 2020).

Instead of evaluating national initiatives that promote mobility inside
the EU to ensure compliance with EU legislation, the EU’s approach was
to protect economic interests and the integrity of the internal market.
Restrictions on intra-EU mobility and a restriction on employee travel
within the EU have highlighted the crucial role migrant workers will play
in the economy, with some industries at risk of significant disruption in the
case of labour shortages (Fasani & Mazza, 2020). The Commission
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considered a number of declarations specifying certain groups of individu-
als whose migration should not be restricted to vital occupations (European
Commission, 2020b). EU citizens continued to hold a special status while
performing crucial and necessary jobs.

CONCLUSION

The free movement of people has a unique significance in the context of
the European integration process, and it can also be restricted or limited,
although the terminology used in European legislation (both in the
Original Treaties and in Derived Law) is “proportionality” and not “rea-
sonableness”. A priori, we can analyse the actions of the various European
states in terms of population and pandemic containment measures, such
that we can identify two groups of states that decided to implement restric-
tions on this right.

The application of the proportionality principle to COVID-19-
alleviating policies that restrict the free movement of people creates par-
ticular challenges. Given the inherent scientific ambiguity underlying
COVID-19, it can be difficult to determine if a given restrictive measure,
such as the introduction of border restrictions or a travel ban, is propor-
tional to the amount of human health protection it offers. Before the
eventual emergence of another global sickness or pandemic.

It is far more difficult to evaluate if travel limits or bans and border
controls meet rigorous requirements of need and proportionality, despite
the fact that they are plainly adequate for protecting public health and aid-
ing in the reduction of virus infections. Reduce the number of personal
contacts and transmissions of the SARS-CoV-2 virus. The level of knowl-
edge about COVID-19 at the time that the majority of EU Member States
decided to impose strict travel restrictions and bans was insufficient and
inconclusive to determine with certainty that any less restrictive alternative
measures would protect the interests of public health with the same level
of effectiveness, which calls into question whether the necessity criterion
has been met, especially when we consider the disparity in decision-making
among EU Member States.
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COVID-19 and Asylum Rights
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INTRODUCTION

The COVID-19 pandemic had and continues to have multiple impacts in
many areas (political, social, cultural, economic, etc.). Some of these were
directly affected in the early stages of the pandemic, with governments
responding to the pandemic in a variety of ways. In the case of the
European Union (EU), the Member States adopted a wide range of mea-
sures, including, particularly in the early stages, punitive and coercive mea-
sures, which were closely scrutinised for their impact on the exercise of
fundamental rights. Moreover, the measures developed dynamically dur-
ing the different stages of the pandemic. At the beginning, the official
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formalities were closer to a context of high insecurity than to a pandemic.
During the second and third waves, the role of legal threats and police
reports became more meaningful than before, clearly showing that their
role was ancillary, not nuclear, and that we were facing a pandemic, not a
security problem. Inequalities in general have been exacerbated, and they
particularly impacted vulnerable groups.

The purpose of this chapter is to provide some insights into the situa-
tion of a specific vulnerable group that has received little attention—
migrants and asylum seekers. The intersection of the COVID-19 pandemic
and the ongoing challenges of asylum and migration along the EU’s
southern border has exacerbated the difficulties of an already complex
issue. The pandemic has deepened existing challenges on a number of
fronts, from legal and procedural ones to ensuring basic human rights and
dignified living conditions. Amidst the urgent focus on public health, the
measures taken have often led to a reduction in asylum applications and,
in some cases, to an effective suspension of asylum procedures.

The chapter is divided into four parts. The first presents the context and
the exceptional measures adopted with the emergence of the COVID-19
pandemic in the EU, highlighting the main issues. The second part analy-
ses the impact of these measures on the right to asylum at EU level, high-
lighting the main approaches and measures taken by Member States and
their impact on fundamental rights. The third part focuses on Europe’s
southern border. This particular region contains a high concentration of
challenges related to asylum and migration in Europe, due to its geo-
graphical proximity to Africa and its status as the first point of entry for
many migrants and asylum seekers. The fourth section provides an in-
depth analysis of the unique situation of migrants and asylum seekers in
Melilla, a specific but representative context within the Spanish southern
border. It is here that the interplay between pandemic response, border
control and the treatment of vulnerable populations can be most clearly
observed.

FUNDAMENTAL RIGHTS IN THE CONTEXT OF THE PANDEMIC

Context and Main Challenges

The EXCEPTIUS dataset provides comprehensive data on the range of
measures implemented across Europe in response to the pandemic. While
existing strategies varied from one country to the next, they were generally
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centred on a shared set of themes that embodied the severity of the crisis.
These measures encompassed: (1) the limitation of the freedom of move-
ment (a vast majority of European nations enacted severe lockdowns, pri-
marily confining their citizens to their homes); (2) the disruption of
conventional education systems (many countries suspended in-person
classes); (3) the restriction of non-essential commercial activities (busi-
nesses within the hospitality, entertainment, and leisure sectors); (4) con-
tention of worship services and (5) the reinforcement of healthcare
systems.

The COVID-19 pandemic’s unprecedented challenges also precipi-
tated numerous tensions and debates throughout the European Union,
both at social and political levels, as well as legal. New mechanisms were
introduced to facilitate governance during these testing times, shedding
light on several key problematics that echoed across Member States:

e Prioritisation of security and detention measures. Many European
countries prioritised security measures during the initial months of
the pandemic. In addition to focusing on public health responses,
countries implemented tough restrictions to maintain law and order,
often accompanied by heightened police and military presence. The
emphasis on enforcement and compliance, especially through penal-
ties and fines, evoked a martial atmosphere, causing apprehension
and resistance among populations.

e Debate over limitation or suspension of civil rights. Directly related
to the security focus, the debate on the limitation or suspension of
rights has been a key issue and a highly politicised one across the
EU. Various national courts across the EU, among them the Spanish
Constitutional Court (Tribunal Constitucional 2021), evaluated the
constitutionality of the restrictive measures implemented. The dis-
course highlighted a critical dichotomy—the urgency to control the
pandemic versus the potential erosion of civil liberties.

e Public confusion and legal insecurity. The sudden imposition of strict
measures led to significant confusion among citizens due to insuffi-
cient communication from authorities about permissible activities
during lockdowns. Regulations often appeared ambiguous, generat-
ing legal uncertainty and providing law enforcement authorities with
extensive powers, which in turn led to accusations of discriminatory
practices (Civic Space Watch, 2020). States generally did not con-
sider the condition of the population with a non-regularised admin-
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istrative situation that were affected by the immigration laws. Many
of them were working on some of the so-called essential services
(domestic work, agriculture) and were not able to prove the need to
circulate.

While it may seem self-evident that the COVID-19 pandemic has irre-
versibly changed our global reality, the specific impact of this change is
highly nuanced and varies significantly according to individual socio-
economic circumstances and living conditions. In recent years, there has
been an outpouring of academic work examining the disproportionate
impact of the pandemic, with a clear focus on the exacerbation of pre-
existing inequalities (Bambra et al., 2020; World Bank, 2021). Certain
measures—restrictions on movement, border closures, quarantine and iso-
lation measures, closure of schools and universities—have had particularly
harsh consequences for certain vulnerable populations and have generated
controversy and criticism from a range of national and international organ-
isations. In particular, a vulnerable group—migrants and asylum seekers—
has been disproportionately affected by both the pandemic itself and the
measures taken in response.

For many migrants and asylum seekers, border closures and restrictions
resulted in limited access to international protection. In addition, those
already in the EU faced increased health risks due to poor conditions in
overcrowded reception centres. Since the beginning of the COVID-19
crisis, several international and human rights institutions have called for
fundamental rights to be taken into account in the fight against the pan-
demic. Most of these institutions carried out initiatives to monitor the
human rights situation in general and the situation of specific (vulnera-
ble) groups.

One of these bodies, the EU Fundamental Rights Agency, has pro-
duced reports over the past 3 years monitoring the general human rights
situation and the plight of specific vulnerable groups. A comprehensive
report in 2021 draws attention to three main areas of concern: (1) states
of emergency and other emergency situations; (2) the impact on key areas
of daily life, such as social life, healthcare, education, work, business, jus-
tice, travel and privacy; and (3) the impact on specific groups in society,
including the elderly, disabled, victims of domestic violence, ethnic minor-
ities, Roma, LGBTQ+ people, homeless people, prisoners, migrants and
asylum seekers (Fundamental Rights Agency, 2021). The report under-
lines that the challenge to fundamental rights posed by the pandemic has
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been particularly severe for the most vulnerable populations. The follow-
ing section examines the impact of COVID-19 measures on the right to
seek asylum in the European Union.

COVID-19 and the Right to Asylum in the European Union

Since the beginning of the so-called migration crisis that started in 2015,
the European asylum system has been challenged by various crises and
discrepancies between Member States. Reception centres were often over-
crowded and under-resourced, and asylum procedures were long, confus-
ing and full of administrative obstacles. The sudden onset of the pandemic
exacerbated these already difficult conditions, affecting both the physical
and procedural aspects of the asylum system. The impact of the COVID-19
pandemic on this already complex system was multifaceted and significant,
resulting in changes that deserve to be studied.

The application of the Dublin Regulation, which determines which
Member State is responsible for processing an asylum application, was sig-
nificantly disrupted. Asylum procedures were effectively frozen in some
states due to the border closures, leading to an administrative backlog and
causing considerable delays in processing asylum claims (European Asylum
Support Office, 2021). Nevertheless, there were notable differences in the
specifics of the legislation adopted by each country, based on their legal
frameworks, the evolution of the pandemic and the guidance of the health
authorities.

Table 11.1 provides a clear picture of the trends in the number of asy-
lum applications in the EU at the start of the pandemic. At EU level, there
was a sharp decline in applications, dropping from 55,735 in February to
a mere 7990 in April. This drastic reduction is reflective of the widespread
limitations put in place by the Member States due to the health crisis.
France, Germany, Spain, and Greece, four of the countries with the high-
est number of asylum applications in February, saw significant reductions
in their numbers.

Germany, despite experiencing a sharp decrease, still led with the most
significant number of applications in April. Germany’s approach to asylum
seckers during the COVID-19 pandemic was marked by a reduction in
asylum-related activities but without complete suspension. The processing
of asylum applications was delayed due to pandemic measures and asylum
seekers were provided with temporary residence permits and were urged
to stay within their initial reception centres to maintain control over social
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Table 11.1 First-time asylum applicants—monthly data

Country February 2020 March 2020 April 2020
Austria 960 755 320
Belgium 1625 895 170
Bulgaria 35 70 60
Croatia 145 80 30
Cyprus 1285 790 55
Czechia 90 40 15
Denmark 160 105 35
Estonia 10 0 0
Finland 205 130 50
France 9920 6015 175
Germany 11,030 7865 5620
Greece 8510 2320 0
Hungary 25 5 5
Ireland 240 175 30
Ttaly 3060 850 120
Latvia 5 25 5
Lithuania 25 5 0
Luxembourg 120 120 25
Malta 285 105 0
Netherlands 1500 1005 265
Poland 235 85 10
Portugal 130 120 5
Romania 320 335 60
Slovakia 15 10 10
Slovenia 130 150 15
Spain 14,210 7960 60
Sweden 1450 1475 845
European Union 55,735 31,475 7990

Source: Eurostat (2023a)

distancing and movement (Reches, 2022). Despite these measures, the
right to seek asylum was still upheld, which could partly explain why
Germany had a comparatively higher number of asylum applications even
in April.

The situation in Spain was particularly notable for the severity of the fall
in applications. The reduction from 7960 in March to just 60 in April is
indicative of the extreme measures taken. Spain enforced strict border
controls and declared a state of alert, resulting in a de facto suspension of
asylum procedures. Furthermore, the general measures of detention and
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social distancing, which affected face-to-face services in asylum proce-
dures, led to the suspension of appointments for the formalisation of asy-
lum applications and preliminary interviews (Pinyol-Jiménez et al., 2020).
Asylum seekers were unable to submit applications, which led to an almost
complete halt in registered applications.

Sweden presents a contrasting picture. There was a slight increase in
asylum applications from February to March, followed by a decrease in
April. However, the decrease was not as dramatic as in other countries.
One possible explanation is that Sweden took a more lenient approach to
COVID-19 restrictions in the early months of the pandemic than other
European countries. Although the country introduced some measures to
limit the spread of the virus, these were less stringent and may have allowed
more asylum procedures to continue.

Interestingly, some countries, like Bulgaria and Romania, saw an initial
increase in applications from February to March, only to follow the gen-
eral descending trend in April. In contrast, other states, such as Estonia,
Lithuania and Malta, reduced the number of applications to zero by April,
indicating a complete halt in their asylum procedures during this period.

If we look at the evolution of first-time asylum applications in the EU
in annual terms (see Table 11.2), the figures further point to a consider-
able shift, underlining the substantial effect of the COVID-19 pandemic
on the right to seek asylum. Across the EU, there was a significant con-
traction in asylum applications, down from 631,285 in 2019 to 417,070 in
2020. Again, countries such as Germany, France, Spain, and Greece that
traditionally received most asylum seekers saw drastic reductions in appli-
cations in 2020. The stringent measures they adopted during the pan-
demic—such as border securitisation practices and suspension of asylum
procedures—have had a pronounced effect on individuals’ ability to seek
protection.

Nonetheless, the data also display interesting anomalies. Both Bulgaria
and Romania experienced increases in asylum applications from 2019 to
2020, despite the pandemic. This could reflect a reorientation of migra-
tion routes caused by strengthened restrictions elsewhere, further display-
ing how these measures can lead to unintended shifts in asylum-seeking
patterns. Austria, too, experienced rise in application numbers during this
period, a trend running counter to most EU countries. Its adaptation of
asylum procedures in response to the pandemic was comparatively less
restrictive, enabling more individuals to exercise their right to seek asylum.
During the first months of the COVID-19 pandemic, Austria reduced
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Table 11.2 Asylum and first-time asylum applicants—yearly data

Country 2019 2020

Austria 10,985 13,400
Belgium 23,105 12,905
Bulgaria 2075 3460
Croatia 1265 1540
Cyprus 12,695 7065
Czechia 1570 790
Denmark 2605 1420
Estonia 100 45
Finland 2445 1445
France 138,290 81,735
Germany 142,450 102,525
Greece 74,910 37,860
Hungary 465 90
Ireland 4740 1535
Ttaly 35,005 21,330
Latvia 180 145
Lithuania 625 260
Luxembourg 2200 1295
Malta 4015 2410
Netherlands 22485 13,660
Poland 2765 1510
Portugal 1735 900
Romania 2455 6025
Slovakia 215 265
Slovenia 3615 3465
Spain 115,175 86,380
Sweden 23,125 13,595
European Union 631,285 417,070

Source: Eurostat (2023b)

asylum activities but did not suspend them. Nevertheless, the restrictions
imposed in order to be allowed access to Austrian territory included the
obligation to present a valid health certificate, thus undermining the right
to asylum (AIDA, 2020a).

The case of Hungary is also noteworthy. Following the closure of bor-
ders, there was no access to the asylum procedure. Since the so-called
migration crisis in 2015, a state of emergency due to mass migration was
still in effect at the time of the pandemic. The police was authorised to
pushback across the border fence irregularly staying migrants (including
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those who sought asylum) from any part of the country, without any legal
procedure or opportunity to challenge this measure (AIDA, 2020b). This
resulted in a low number of asylum applications (90 in 2020).

What the data reveals is how the fundamental right to seek asylum has
been affected by COVID-19 in different ways across Europe. Whether
through outright denial of access or the unintended consequences of
restrictive measures, the right to seek asylum has been dramatically
affected, with potential long-term consequences for both asylum seekers
and EU countries. The situation across the European Union was largely
influenced by each country’s approach to the pandemic, its geographical
location and its pre-existing asylum policies. The different outcomes
underline the wide range of impacts of the pandemic on asylum seekers
and the different responses of EU Member States. In the following sec-
tion, we will take a closer look at the specific case of asylum seekers at
Europe’s southern border and provide a more detailed analysis of the chal-
lenges and implications in this particular context.

ASYLUM SEEKERS AND BORDER MANAGEMENT PRACTICES
IN THE SOUTHERN EUROPEAN BORDER: THE CASE
OF MELILLA

Asylum Seekers and the European Southern Bovder

The EU’s southern border is a particular area where the challenges of
migration and border control are most pronounced, compounded by the
geographical realities of the Mediterranean. Regional strategies to manage
this situation have evolved into a mixed approach of externalisation and
securitisation, further complicated by the COVID-19 pandemic. Greece,
Italy, Malta and Spain, with their proximity to Africa and the Middle East,
have become the main entry points for those seeking refuge.

In the years leading up to the pandemic, the securitisation and exter-
nalisation of the EU’s southern border became increasingly evident. This
involved the extension of border controls and responsibilities beyond the
geographical borders of the EU and the involvement of third countries in
border control efforts. The pandemic reinforced these tendencies, with
increased military presence and practices such as pushbacks and indirect
refoulement raising serious human rights concerns.
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In the case of Greece, the pandemic situation added to the challenges
of an already undermined asylum system with the temporary closure of
asylum offices and the suspension of administrative deadlines for asylum
applications. In addition, the escalation in arrivals, coupled with the need
to maintain public health measures, led to strained resources and critical
conditions in migrant camps. Vulnerable groups, including women and
minors, were detained without proper identification of their vulnerability
or individual assessment prior to detention. Despite legal provisions on
access to social assistance for beneficiaries of international protection,
bureaucratic barriers meant that many were unable to access these rights
and benefits. The Greek government used the virus as a pretext to extend
the suspension of asylum, making asylum-seekers more vulnerable due to
their stay in overcrowded reception centres and continued uncertainty
about their refugee status (Reches, 2022).

In Italy, the government managed to maintain legal procedures for asy-
lum applications throughout the pandemic. However, access to the system
was complicated by delays and logistical challenges. Asylum seekers were
often subjected to de facto detention in hotspots. Italian ports were
declared unsafe between April and July 2020, and several cases of indirect
refoulement to Libya were reported during this period, suggesting a pre-
carious situation for refugees (AIDA, 2020c¢). Individuals arriving in Italy
were quarantined for 10 days, after which they had access to reception
facilities, but in hotspots there was de facto detention of asylum seekers.

Malta, one of the smallest but most important countries in this context,
took a tough approach to the crisis. It closed its borders completely in
March 2020 and refused to allow any migrants to disembark, including
those rescued at sea by the Maltese authorities (Government of Malta,
2020), who were instead detained on private vessels outside territorial
waters without any individual assessment, including vulnerable persons
such as minors. The legal regime under which they were detained varied
according to their nationality, with some detained under the Reception
Conditions Directive without the possibility to challenge their detention,
while others were detained under public health legislation or without any
legal basis. These practices were found to be unlawful by the Maltese
courts (AIDA, 2020d). Access to detention centres for NGOs and others
was restricted during the COVID-19 pandemic, leaving detained migrants
without information or legal representation.

Finally, Spain, as one of the principal gateways into Europe, experi-
enced considerable pressures on its asylum system. At the start of the
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pandemic, a de facto suspension of the right to asylum was enacted as a
result of the national state of alarm. This led to an abrupt 99% drop in
asylum applications between March and April 2020 (see Table 11.1). This
was especially notable in the autonomous cities of Ceuta and Melilla,
where strengthened border controls significantly reduced the number of
asylum applications. During the second half of the year 2020, the excep-
tional nature of the almost non-existent arrival of new applicants by air was
maintained, but the number of people arriving by sea, especially to the
Canary Islands doubled—from 20,103 in 2019 to 40,106 in 2020 (Lo
Coco et al., 2021). The paralysation of the transfer of people from the
Canary Islands, Ceuta and Melilla to the peninsula, overwhelmed an
already undermined reception system and intensified the policy of block-
ing migrants in territories outside the Iberian Peninsula. This situation,
characterised by bureaucratic hurdles, detentions and deportations,
severely interrupted access to asylum procedures.

The geographical realities of the Mediterranean, coupled with the
socio-political complexities of the region and the pandemic, highlight sys-
temic challenges in the EU’s approach to asylum, exacerbating existing
problems (long waiting times, detention of vulnerable applicants without
individual assessment, inadequate legal assistance, backlogs, etc.) and
introducing new ones (temporary closure of asylum offices, suspension of
administrative deadlines, etc.). The comparative analysis of the four coun-
tries reveals a common thread of increased securitisation and strained
resources, further undermining the right to asylum. In the next section,
we analyse the unique situation of Melilla and its role in the European
migration and asylum system. A closer look at Melilla serves to illustrate
the different layers of externalisation in action and to highlight the main
aspects of the EU’s approach to border management.

Melilla: A Case Study of Enforcement and Detention Practices
at the EU’s Southern Bovder

Melilla, the only European land border with Africa, a condition shared
only by Ceuta, is located at a European migratory crossroads. Before the
adoption of the exceptional measures of the COVID-19 pandemic, these
two territories were already exceptional. The management of the southern
border plays an important role in the externalisation of European border
control, which has been accompanied by a steady erosion of the rights of
migrants, refugees and asylum seekers to enter and settle in the European
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Union (Castles, 2003; Rijpma & Cremona, 2007; Lemberg-Pedersen,
2012; Moreno-Lax & Lemberg-Pedersen, 2019; Churruca-Muguruza
2019). For this reason, over the last three decades, Melilla has become
increasingly important as a gateway for migratory flows from Morocco,
the sub-Saharan region and, more recently, the Middle East. This, in turn,
has transformed Melilla into an exceptionally securitised city (Gabrielli,
2015; Gonzalez-Paramo et al., 2019; Johnson & Jones, 2016).

The practice of various forms of pushback through the gates that mark
the fences and in Melilla’s territorial waters is constant, as are returns at
the border with only formal guarantees, usually to implement the 1992
bilateral readmission agreement (Ministerio de Asuntos Exteriores, 1992).
Administrative malpractice persists in the failure to process the documen-
tation of foreign minors under administrative guardianship, leaving them
in an irregular situation when they reach the age of majority. The slow
pace of DNA testing and excessive administrative zeal condemn family
members to separation when it comes to minors under the guardianship of
the Autonomous City of Melilla. In addition, asylum seekers are not trans-
ferred until their case has been resolved, which can take months (Buades
Fuster et al., 2020).

The city’s geopolitical location explains why the management of this
southern border has long been of particular interest to contain unwanted
migration flows. A robust non-entry regime, ‘Fortress Europe’, was grad-
ually built to protect European borders (Jiineman et al., 2019; Orchard,
2014; Zetter, 2014 ). With the entry into force of the Schengen Agreement
in 1995, Spain developed a more elaborate border control policy, erecting
increasingly high fences around the two enclaves of Melilla and Ceuta.

Spain was the first EU country to erect fences on its external borders to
prevent migrants and refugees from entering European territory. In
Melilla, those who manage to jump over the three fences without being
immediately returned, the so-called rejection at the border, have the right
under Spanish law to be temporarily housed in the Centre for the
Temporary Stay of Immigrants (CETI). They can also move freely in
Melilla while their expulsion procedure for administrative irregularity or
their asylum application is being processed.

When the Spanish government declared the state of alarm on 14 March
2020, the CETI was overcrowded. Throughout 2020, the CETI, which
has an initial capacity of 780 people, was inhabited by more than 1600
people. Two hundred of them were minors who had come with their fami-
lies. On 21 March, in a state of alert and with the aim of limiting the
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spread of COVID-19, the authorities decided to temporarily close the
land crossings authorised for entry into and exit from Spain via the cities
of Ceuta and Melilla (Ministerio del Interior 2020). The number of irreg-
ular entries fell drastically when the border with Morocco was closed, but
few entries still took place. In order to prevent the spread of the pandemic,
Order No. 3221 of 25 August 2020 on coercive preventive health mea-
sures to be applied in the municipality of Melilla suspended the free entry
and exit of persons in the CETI (Ciudad Auténoma de Melilla 2020).

The lack of suitable places for initial reception and detention meant that
temporary facilities had to be improvised for this purpose. People were
housed in tents in an improvised space in an area close to the border fence
called V Pino, in extremely unhygienic conditions. Spaces such as the
Melilla bullring and the mosque were also used, which also did not meet
the conditions for housing people. The V Pino, which closed on 31 May
2020, housed over 200 people, including Moroccans trapped in Melilla,
homeless Melillans and young migrants who have just come of age (Soto,
2020), on the outskirts of the autonomous city, in poorly waterproof tents
that filtered rainwater, with overcrowded bunks and few blankets. Health
care was a particular concern, as medical teams did not visit regularly.
Conditions in the bullring were no better. The Geum Dodou Association
reported that people in this area were living in very degrading and unsani-
tary conditions, with no place for new arrivals to be quarantined separately
from the rest of the group.

During the periods in which the confinement was mitigated by allow-
ing the population to go out during certain time slots according to age,
people were not allowed to leave the CETI or the temporary facilities
under any circumstances, not even to buy food. And although each shelter
is allowed to adopt its own rules to guarantee the health of the people liv-
ing there, these rules have never been published and are not covered by
any specific legal framework within the state of emergency or approved by
any court.

Of particular concern was the situation of school-age children and ado-
lescents, who had no access to education. The blockade policy meant that
there was no policy for the distribution of minors from the autonomous
cities of Ceuta and Meclilla to the rest of the autonomous communities,
leading to the search for unsafe means of arrival on the peninsula. In addi-
tion, the blockade and the conditions in the Child Protection Centres in
Melilla have led many minors to take to the streets, with all the health and
emotional problems that this entails. Likewise, the lack of clear criteria for
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deciding on access to the CETT has left some on the streets waiting to
travel to the peninsula.

During the months of the pandemic, the “La Purisima” Residential
Educational Centre for Minors housed 900 minors, creating a situation of
overcrowding in the context of the health emergency. From November
2020 to July 2021, successive measures restricting freedom of movement,
“preventive health measures of a coercive nature,” were applied to minors
residing in “La Purisima” in view of the appearance of outbreaks of
COVID 19. For the same reason, restrictive measures were also adopted
in December 2020, suspending the free entry and exit of people staying in
the Plaza de Toros at the Municipal Shelter for Transients and
Disadvantaged People of the City of Melilla.

The situation in Melilla is a stark reminder of the human rights con-
cerns and logistical challenges posed by the externalisation of European
border control. These problems have been exacerbated by the pandemic,
underlining the need for adequate facilities and fair asylum procedures at
these key points of entry into Europe.

CONCLUSION

The COVID-19 pandemic has been an unprecedented situation that has
brought many extraordinary measures not imposed before. These mea-
sures and their impacts have generated many tensions between authorities
at different levels and between authorities and citizens. The confinements,
limitations on the freedom of movement and border closures have expo-
nentially aggravated the situation of an especially vulnerable group such as
asylum seekers and have posed serious challenges in terms of access to the
right to asylum. The closure of internal and external EU borders and the
suspension of resettlement programmes not only reduced asylum seekers’
chances of reaching safety but also increased the risks associated with
irregular journeys to the EU, exacerbating the challenges faced by those
fleeing persecution or conflict.

During the states of alarm and even after, migrants and asylum seekers
have seen their rights limited beyond what is established in the regulations
governing the state of alarm and have lived with deficient minimum ser-
vices such as lack of food, water and healthcare, among others. In particu-
lar, in Melilla the already daunting reception conditions and coercive
measures were intensified with the excuse of the pandemic. The Ministry
of Interior minimised the transfer of migrants and applicants for
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international protections from Melilla to the mainland. This is a dissuasive
strategy used by the authorities to prevent people from seeking asylum. It
carries with it forms of restriction and deprivation of liberty without legal
basis. And, it has placed people in a legal limbo if they did not have an
identity card relating to their stay. Moreover, this policy has consequences
for the public health of the entire population as it subjects the migrant
population housed in temporary facilities to undignified living conditions.

In conclusion, while the pandemic has posed significant challenges to
the European asylum system, it has also exposed structural weaknesses and
highlighted the need for robust and flexible mechanisms that can adapt to
unexpected situations and ensure that the rights of asylum seekers are pro-
tected in all circumstances. It is crucial that the strategies adopted do not
further marginalise these vulnerable groups or undermine their funda-
mental rights. The experience of the COVID-19 pandemic, especially in
border countries such as those in the Mediterranean, highlights the urgent
need for a comprehensive, humane and cooperative approach to managing
the migration and asylum situation in the EU. Finally, the institutions
should adopt policies to prevent the use of crises—whether health crises
such as the pandemic or other forms of emergency—as a justification for
further violations of the rights of migrants and asylum seekers.
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CHAPTER 12

Stay at Home! A Comparative Analysis
of the Implementation of Lockdowns
as a Response to the COVID-19 Pandemic

Laura Chazel

INTRODUCTION

The year 2020 was marked by the implementation of lockdowns on a
global scale to contain the COVID-19 pandemic by drastically minimizing
human contact. This public health measure was instantly described as
“medieval”! by several political actors but, facing the surge of the

"For instance, in France, Francois Ruffin, MP of La France Insouwmise (radical left),
declared on 9 April 2020 “confinement is a stopgap, it’s what was done in the Middle Ages,
we lock people up in their homes” in an interview in La Croix. Available online: https://
www.la-croix.com/France /Politique /Ruftin-Le-gouvernement-transforme-nullite--
doctrine-masques-tests-2020-04-09-1301088603?tbclid=IwAR2Kt943vdEPD50ZEpDO
e571FS-upswGqHRY7IWv00YGVIZsSR]pgfaNxLA.
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pandemic, many governments in Europe opted for this choice. The social
science literature has already begun to analyse the attitudes of citizens
towards lockdowns (Mariot et al., 2021), the impact of health measures
on trust in governments (Glaurdi¢ et al., 2021; Oude Groeniger ct al.,
2021), the responses of so-called “populist” parties to this restriction of
freedom of movements (Katsambekis & Stavrakakis, 2020) and the politi-
cal aspects of lockdowns that were presented as health measures during
the first wave of COVID-19 (Bristielle, 2021). However, few studies have
examined the different realities that were provoked by lockdown measures
in different countries and the evolution of these measures over time. For
instance, during the first lockdown, French citizens could not leave their
home without a self-signed “derogation to travel” certificate proving a
“compelling reason” to go out, while in Germany, the ban on leaving
one’s home was strongly recommended but not imposed.

This chapter has a dual objective. On the one hand, it aims to highlight
differences in the stringency of lockdowns across countries. On the other
hand, it seeks to identify some explanatory factors behind the observed
differences. The comparative analysis builds on the EXCEPTIUS database
and covers 20 countries in the first wave, and 15 in the second wave. The
study period is from January 2020 to December 2020 and covers the first
wave (January—June 2020) and the second wave (July-December 2020)
of COVID-19. First, we distinguish between strict and flexible lockdowns,
using an indicator of coerciveness of the lockdown by compiling different
variables, such as the order to “stay home”, the number of kilometres of
travel allowed outside home, or the presence or self-completed forms for
leaving home. Secondly, we look at whether the level of coerciveness of
lockdown measures taken by governments was linked to the health situa-
tion in the country (circulation of the virus, number of deaths), and /or to
political and economic criteria (wealth of the country, confidence of citi-
zens in the institutions, party family of the ruling party) and if they had
significantly impacted on the number of deaths.

STATE OF ART AND HYPOTHESES

Previous studies have already shown that several factors come into play
when analysing the differences in the measures that governments adopted
to deal with the COVID-19 pandemic in the first wave. For example,
Engler et al. (2021) show that the quality of democracy in countries had
an important impact on the restriction of individual freedom during the
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health crisis (see also Kuebler in this volume): the more governments pro-
tected freedom outside of crisis periods, the less restrictive measures they
implemented during the COVID-19 crisis. Bristielle (2021) and Engler
et al. (2021) show that, during the first wave, the measures depended
largely on trust in institutions and political actors: the higher was the level
of trust in political institutions, the less stringent the measures adopted.
These works have highlighted the deeply political aspects of the measures
put in place to curb the epidemic. Considering this political dimension, we
formulate three hypotheses:

H1: During both waves, the coercive nature of the quarantine measures
implemented in each country did not depend on the intensity of
COVID-19 circulation.

H2: During both waves, the effectiveness of health policies was not related
to the severity of lockdown measures.

H3: During both waves, countries with the highest levels of public trust in
institutions implemented less restrictive quarantine measures than coun-
tries with low levels of trust in political institutions.

Lesschaeve etal. (2021) examined the economic dimension of the lock-
down measures implemented to contain the COVID-19 epidemic. Their
study showed that during the first wave in southern and eastern Europe,
people were in favour of implementing these measures despite their “high
economic costs”. However, in the long run, countries with a low GDP
would be less inclined to implement strong restrictive measures that affect
the country’s economy, which leads us to our fourth hypothesis:

H4: During the second wave, countries with the lowest GDP per capita
implemented fewer lockdown measures than others.

Finally, this chapter looks at the effects of political party ideology on the
response to the COVID-19 epidemic. Diverse ideologies— for example,
liberalism, socialism, conservatism (Mudde, 2004)—can be associated
with different positions that advocate both strong restrictions to protect
the weakest and hospital care, and more flexible responses in order to
guarantee individual freedom and collective rights. Katsambekis and
Stavrakakis (2020) have shown that populist parties in Europe responded
differently depending on national particularities, and that the right-left
axis did not seem to have played a major role to explain their positions.
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For example, in France, the radical left, represented by La France insou-
mise (Unbowed France, LFI), and the radical right, represented by the
Rassemblement National (National Rally, RN), assessed the situation dif-
ferently, explaining that the COVID-19 crisis validated their respective
ideologies. For LFI, the COVID-19 epidemic was the result of the eco-
logical crisis, while for the RN it was linked to open borders and mass
immigration (Chazel, 2020). However, during the first wave both parties
defended the implementation of strong lockdown measures. This brings
us to the fifth hypothesis:

HS5: During both waves, the political ideology of the ruling party had no
impact on the intensity of the lockdown measures.

To initially test these hypotheses, the chapter uses data coded in 20
European countries for the first wave and 15 countries for the second wave
by the EXCEPTIUS project. We compiled an indicator of the stringency
of lockdown measures put in place to contain the COVID-19 pandemic
during the first and second waves, based on seven ordinal variables, each
graduating from low to high the coercive intensity of single COVID-19
measures.

The aggregation of the indicator is done as follows: for each wave, and
for each variable, we consider the most coercive measure taken by a coun-
try whether at the national or subnational level, considering that, depend-
ing on the state form of the countries, major decisions may have been
taken mainly at one of the two levels (see Chap. 6).

We then divide each variable by the number of categories it contains,
and then we divide the indicator by the number of variables (7) so that its
value lies between zero and one. Thus, 0 corresponds to no coercive mea-
sure at all and one corresponds to the maximum possible coercive mea-
sures. Each value is the maximum of what a country has implemented
during each wave (no matter if this score describes 1 day or 3 months);
therefore, the indicator does not aim at capturing in which country the
measures have been implemented the longest, but rather at capturing
which are the maximum measures (in terms of severity) that have been
implemented by the countries over a wave.

The indicator is then used to examine the correlation between the strin-
gency of COVID-19 containment measures and contextual factors regard-
ing health, political and economic conditions. Results provide insights
into why such measures have been put in place in certain countries and
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enable to confront the working hypotheses. Respective variables (see
respective distribution in appendixes 1 and 2) include:

e The number of deaths relative to population per million people: we
rely on the dataset available on COVID Tracker.? On the one hand,
we seek to determine whether there is a correlation between the
intensity of the lockdown measures put in place during each wave
and the number of deaths at the end of each wave (using as a basis
the number of deaths relative to population per million people on 30
June 2020 for the first wave and on 31 December 2020 for the sec-
ond wave) (H2). On the other hand, we aim to find out whether the
measures implemented during each wave were implemented accord-
ing to the circulation of the epidemic (H1). Considering that the
detection of COVID-19 cases varied considerably from one country
to another (e.g., depending on whether the tests were reimbursed or
not), we look at the number of deaths relative to population per mil-
lion people at the beginning of each wave to evaluate the circulation
of the virus. For the first wave, as COVID-19 only appeared in
Europe in March 2020, we use as a basis the number of deaths rela-
tive to the population on 31 March 2020,% and for the second wave
on 1 July 2020.

¢ Confidence in national governments: we rely on the November 2019
Eurobarometer data to account for H3.

e Level of GDP per capita in 2019: we rely on the European
Commission data to test H4.

e The ideology of the political party of the government in office in
March 2020: we distinguish six types of parties in power to examine
HS5: far left (1), social democratic left and green parties (2), centre
(3), liberal right and conservative right (4), far right (5). Regarding
coalition governments, we have selected the party to which the presi-
dent or prime minister belongs.

2Available online: https://COVIDtracker.fr/COVIDtracker-world/. The COVID
Tracker website is based on Johns Hopkins University CSSE COVID-19 data (states’ decla-
rations of the number of deaths).

3In most countries, data are available from this date.
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ANALYSIS AND RESULTS

Diffevent Types of Lockdowns

Three groups of countries can be distinguished according to the intensity
of the measures implemented: light lockdown (from 0 to 0.33), medium
lockdown (from 0.33 to 0.66) and strict lockdown (from 0.66 to 1).

The data show that two countries (out of 20) had light lockdowns in
place in the first wave (Finland and Sweden), and five countries (out of 15)
in the second wave (Denmark, Estonia, Finland, Poland, Sweden). The
first group of countries is characterized by the fact that the governments
in place relied primarily on the responsibility of citizens rather than on
coercion: the injunctions to stay at home were primarily recommenda-
tions, and many shops remained open during the period. For example, in
Finland, in the first and second waves (with a respective lockdown score of
0.24 and 0.17), the government recommended that cafés and restaurants
be closed, and banned gatherings of more than ten people.

The Swedish case received particular attention. The indicator of coer-
cive lockdown measures shows that there were no measures during the
first wave (0) and a very light closure measure of non-essential shops dur-
ing the second wave (0.07). The Swedish centre-left government led by
Stefan Lofven (Sveriges Socialdemokratiska Arbetareparti [Swedish Social
Democratic Party]) had announced during the first wave of COVID-19
that the fight against the virus was a “marathon, not a sprint”. For instance,
the Swedish government encouraged citizens to work from home, when
possible, discouraged travel and going out for those who felt ill and for
citizens aged 70 or older. During the first two COVID-19 waves, the
Swedish government stood out by the trust it placed in its citizens to limit
their contacts. When, in most European countries, masks started to
become compulsory after the first wave (see de Saint Phalle’s chapter in
this volume), the government stood out again, as wearing masks never
became compulsory. All over Europe, the Swedish case was taken as an
example by the supporters of the lifting of sanitary restrictions (e.g., show-
ing that another model was then possible), and it was mobilized by other
political and scientific actors as an example not to be followed (e.g., show-
ing the impasse of the search for herd immunity).

Regarding medium lockdowns, 14 countries out of 20 implemented
them during the first wave (Austria, Belgium, Czech Republic, Denmark,
Estonia, Germany, Greece, Hungary, Ireland, Luxembourg, Netherlands,
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Poland, Portugal, United Kingdom) and 9 countries (out of 15) did so
during the second wave (Austria, Belgium, Czech Republic, Hungary,
Italy, Ireland, Portugal, Spain, United Kingdom). In most of these coun-
tries, governments have also called on citizens to take responsibility. This
was the case in the Netherlands, for example, where the government
declared relying on the “intelligence” and “self-discipline” of citizens.
There was no form to fill in to leave home, no time limit and no space limit.

Finally, 4 countries (out of 20) implemented strict lockdown during the
first wave (Spain, France, Italy, Romania) and only 1 (out of 15) during
the second wave (France). During the first wave, countries such as Spain,
Italy and France relied on coercion. In these three countries, citizens were
forbidden to leave their homes except for essential reasons such as buying
food or walking their pets. Very heavy fines could be imposed, and prison
sentences could be incurred for non-compliance with lockdown (e.g., in
France, up to 3750 curos and 6 months in prison). Citizens were required
to carry a self-signed sworn statement/travel certificate every time they
left their home to justify a compelling reason. In France, during the first
lockdown, citizens were allowed to go out for 1 h/day, within a maximum
radius of 1 km. France is a special case as during the second wave it imple-
mented both strict lockdown measures and a strict curfew, while most
other countries chose one or the other.

Initial Explanation of the Stringency of Lockdowns

When we look at the impact of the circulation of the virus on the lock-
down measures, we can observe differences between the two waves
(Figs. 12.1 and 12.2). In the first wave, a positive correlation between the
circulation of the virus and the severity of the lockdown measures imple-
mented is observed (7 = 0.53): the higher the level of virus circulation
(proxied by the number of deaths at the beginning of each phase), the
stricter the lockdown measures—thus invalidating H1. However, for the
second wave, if the correlation remains positive it appears much lighter
and not significant (» = 0.27). As such, the posited relationship between
the intensity of circulation of COVID-19 and the coerciveness of lock-
down measures decorrelates and decreases over time.

Regarding the impacts of economic and political factors, the analysis of
the first wave data reveals that only the level of institutional trust had a
significant and negative impact on the types of lockdown measures imple-
mented (Fig. 12.3). The lower the level of institutional trust, the higher
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ning of the second wave
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Fig. 12.3 (a) First (on the left) and (b) second (on the right) waves. Indicator
of coercive measures and trust in political institutions

the intensity of coercive measures (7= -0.61). Similar results are observed
in the second wave. The link between institutional trust and coercive mea-
sures is still significantly negative with a similar intensity (» = -0.59),
thereby confirming H3 for the two waves.

Meanwhile, it seems that the GDP level, standing for the capacity of the
countries’ economy to cope with strong lockdown measures and the eco-
nomic slowdown it implies is not linked with the coerciveness of imple-
mented lockdowns (7 = -0.24 with no significance for the first wave and »
= 0.01 for the second wave). This result invalidates H4. In addition, the
type of political party in power does not appear as a significant factor either
to explain the decision to implement strong or weak lockdowns, neither
during the first wave (7 = 0.01) or the second wave (-0.16), here confirm-
ing H5 (Figs. 12.4 and 12.5).

Finally, regarding the impact of lockdown measures on mortality, dur-
ing the first wave and the second wave, only a very low correlation exists
with weak significance (7 = 0.19 for the first wave, 7 = 0.34 for the second
wave), partially validating the low impact of lockdown measures on mor-
tality (H2) (Fig. 12.6).

CONCLUSION

This chapter has provided two main explanations for decision-making in
times of crisis. On the one hand, while almost all European countries dras-
tically restricted the movement of citizens and urged them to stay at home,
there were also large differences between these countries. The lockdowns
implemented to contain the circulation of COVID-19 have shown very
different realities. On the other hand, only two of the four variables we
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selected explain the level of severity of the lockdowns put in place. The
circulation of the virus had a significant impact (the higher the circulation,
the stricter the lockdowns) but only during the first wave, while the level
of trust of citizens in political institutions was a much more robust explan-
atory factor during both waves (the lower the level of trust, the stricter the
measures).

The chapter also showed that neither the level of GDP nor the incum-
bent political party explained the severity of the lockdown measures dur-
ing the first two waves. Regarding the level of GDP, no correlation can be
made between the latter and the indicator of coercive measures.

Regarding the ideological position of the governing party, it is interest-
ing to note that the left-right axis does not seem to have had any impact
on the position taken by the different political parties on lockdown
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Fig. 12.6 (a) First (on the left) and (b) second (on the right) waves. Indicator
of coercive measures and death per million (30 June/31 December 2020)

measures. For instance, the left was largely divided on the policy responses
to the COVID-19 epidemic. In France, the main left-wing party, LFI
opposed lockdown measures from the second wave onwards. The party
proposed the reopening of essential and non-essential shops and the intro-
duction of a “rolling society” (société par roulement). In Spain, Podemos
(We Can), the Spanish counterpart of LFI, widely criticized the “laxity” of
right-wing parties in some autonomous communities led by the conserva-
tive Partido Popular (Popular Party, PP), as in the Community of Madrid,
and defended lockdown as a measure to protect the most vulnerable
citizens.

To go further, it could be interesting to study the impact of comple-
mentary context variables such as democratic level of the country, hospital
capacity or trust in the police. Furthermore, a double synchronic and dia-
chronic analysis could be performed on the first and second wave (and also
include the third wave) to categorize the countries according to the strict-
ness of the lockdowns for each wave but also in an evolutionary way to
perform an average over the study period.
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CHAPTER 13

Masks and Social Distancing During
COVID-19

Eugénie de Saint-Phalle

INTRODUCTION

During the COVID-19 pandemic, mask mandates emerged as key strate-
gies to curb transmission and protect public health with social distancing
measures (Chu et al., 2020).

In 2020, the World Health Organization (WHO) recommended the
use of face masks in specific settings, particularly where physical distancing
could not be maintained or where community transmission was high
(WHO, 2020). European countries adopted mask-wearing policies with
varying degrees of stringency and enforcement (Howard et al., 2021).
While some countries mandated mask-wearing in public spaces early in the
pandemic, others introduced them later or revised their guidance as addi-
tional evidence on mask effectiveness emerged (Fischer et al., 2021).
Existing research on mask mandates has largely focused on assessing the
efficacy of face masks in reducing viral transmission (Bundgaard et al.,
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2021; Chu et al., 2020). However, few studies have systematically com-
pared the design, implementation, and impact of mask mandates across
European countries (Fischer et al., 2021). Existing studies, such as Oxford
COVID-19 response tracker (Hale et al., 2021) provides extensive infor-
mation, which does not, however, go into the specifics of the responses
(for example, the type of the mask-wearing mandate).

This chapter aims to provide a comprehensive overview of the mask
mandates and social distancing measures implemented in European Union
countries, as well as Switzerland and the UK, during the period from 2020
to early 2022.

The goals of this chapter are fourfold: (1) to outline the legal frame-
works that allowed for the introduction of mask mandates and social dis-
tancing measures in European countries; (2) to map the implementation
and retraction timelines of these measures across the region, identifying
patterns and variations in policy strictness; (3) to explore the regional dif-
ferences in implementing mask mandates, with a focus on Eastern, Central,
Western, Southern, and Northern European countries; and (4) to analyse
the national and regional differences in the implementation of mask man-
dates within individual countries.

By achieving these goals, we intend to contribute to the existing body
of literature on the response to the COVID-19 pandemic in Europe, while
offering insights into the factors that influenced the design and implemen-
tation of mask mandates and social distancing measures. Some of the exist-
ing works have already addressed how governments responded to the
pandemic (e.g., Greer et al., 2020). Furthermore, we aim to provide poli-
cymakers and public health officials with valuable information that may
inform future decision-making in times of crisis, as well as highlight the
limitations and directions for future research in this area.

THE EFFECTIVENESS AND IMPLICATIONS OF MASK MANDATES

State-of-Art Research

Previous studies shed light on the role and effectiveness of mask mandates
in slowing down the spread of COVID-19. A comprehensive evidence
review conducted by Howard et al. (2021) highlighted the importance of
mask-wearing in conjunction with other preventive measures in
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containing the virus’ spread. The researchers pointed to various pieces of
evidence, including laboratory studies, asymptomatic transmission reports,
and super-spreading events, to argue for widespread mask usage given its
minimal costs and potential substantial benefits. Lyu and Welby’s (2020)
research further reinforces the effectiveness of mask mandates. Using a
natural experiment design, the authors showed that state-level mask man-
dates in the United States led to a significant slowdown in the daily
COVID-19 growth rate, implying that such mandates can considerably
curb the community spread of the virus. Based on these findings, the
authors estimated that between 230,000 and 450,000 cases were possibly
prevented by May 22, 2020, due to these mandates.

However, the effectiveness of mask mandates cannot be considered in
isolation, as they are influenced by a myriad of factors including public
compliance, demographic attributes, socio-economic conditions, and the
broader public health environment, including the pandemic’s state and
other protective measures’ implementation. A global study by Islam et al.
(2020) underscores this point by demonstrating that physical distancing
interventions, presumably inclusive of mask-wearing, were associated with
a decrease in COVID-19 incidence. Nevertheless, the correlation’s
strength varied by country and over time, implying that local factors and
adherence to measures can significantly affect the success of these
interventions.

The findings of these studies have economic implications as well. Fowler
et al. (2021) have shown that the implementation of stay-at-home orders,
a visible public health measure similar to mask mandates, had a noticeable
effect on COVID-19 cases and fatalities in the United States. This sug-
gests that such measures may play a role in controlling disease, shaping
public perceptions, and potentially mitigating the pandemic’s economic
impacts. In summary, mask mandates appear to be a key tool in control-
ling COVID-19’s spread. Nevertheless, their effectiveness hinges on sev-
eral factors, such as timely implementation, public compliance, and
integration with other public health measures.

Influence of Rising Cases on the Implementation of Mandates

Figure 13.1 illustrates the implementation of mask mandates in selected
countries, based on the number of weekly cases preceding the decision,
and shows the differences among the three waves.
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Fig. 13.1 Distribution of weekly COVID-19 cases by mask mandate category,
by wave. Source: EXCEPTIUS data, own rendering. Note: The data presented
may be non-exhaustive

Based on the graph, we can conclude the following. First, the number
of cases it took to implement mask mandates differs among waves: in the
first wave, most mandates were passed when the infection rates were rela-
tively low, with some notable exceptions. The second wave has seen several
annulments of masks, and most countries stuck to using masks in either all
public or in private spaces.! By the third wave, the use of masks in public
spaces, both closed and open, has become the most popular measure for
most countries. However, no annulments were registered in the dataset
for this period (January—April 2021). Other measures, such as use of masks
in only closed or private spaces, were significantly less popular. This also
may indicate that by the third wave of the pandemic, most countries have

Tt is important to note that mandates for private spaces do not mean that no masks are
used in public spaces. Usage of masks in private spaces (e.g., at home or in cars) often was
implemented separately from other mask mandates and depended on how country managed
the issue in general.
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established similar approaches to mask management, as more information
and experience was acquired during 2020.

LEGAL FRAMEWORKS FOR MASK MANDATES
IN EUROPEAN COUNTRIES

The introduction of mask mandates and social distancing measures across
European countries was facilitated through different legal frameworks,
broadly categorized as emergency powers or existing crisis-management
legislation.

Emergency Powers Versus Existing Legislation

Emergency powers refer to the temporary authority granted to govern-
ments to address extraordinary situations, such as pandemics or natural
disasters (Ferejohn & Pasquino 2004, see also Egger’s chapter in this vol-
ume). They often involve the suspension or modification of ordinary legal
processes, allowing for the swift implementation of public health mea-
sures. In contrast, existing legislation encompasses the pre-existing laws
and regulations that provide a legal basis for introducing public health
measures without resorting to emergency powers (Habibi et al., 2020).
Sometimes, emergency powers were deemed necessary to respond to the
fast-evolving situation, while in others, existing legislation provided suffi-
cient legal authority to implement mask mandates and social distancing
measures.

Countries That Used Emevgency Powers to Introduce Mandates

Several European countries, including France, Italy, and Spain, relied on
emergency powers to introduce mask mandates and social distancing mea-
sures in the early stages of the pandemic. Being hit the first among
European countries, Italy enacted a nationwide state of emergency on
January 31, 2020, enabling the government to adopt a series of decrees
and ordinances that imposed mask requirements and social distancing
rules. Similarly, in France, the government declared a state of health emer-
gency on March 23, 2020, under the Public Health, granting the execu-
tive branch extensive powers to impose various containment measures,
including mask mandates. In Spain, the government declared a state of
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alarm on March 14, 2020, under the Organic Law 4,/1981, giving the
executive branch the authority to impose restrictions on movement and
social interactions, including the use of face masks in public spaces.

Countries That Used Existing Legal Frameworks
to Introduce Mandates

Other European countries relied on existing legal frameworks to imple-
ment mask mandates and social distancing measures. For instance,
Germany used the Infection Protection Act (Infektionsschutzgesetz) to
grant federal states the authority to introduce mask requirements and
social distancing rules. The Netherlands implemented mask mandates
through the Temporary Measures COVID-19 Act, which provided a legal
basis for restrictions on public gatherings and mask-wearing in designated
areas. In Belgium, the government relied on the Law on Civil Security
(Lot relative a la sécurité civile) to impose mask mandates and social dis-
tancing measures (Belgium 2007). Similarly, Switzerland implemented
mask requirements and social distancing rules through the Epidemics Act
(Epidemienygesetz), which grants the Federal Council the authority to take
necessary measures to combat communicable diseases.

In summary, European countries adopted a mix of emergency powers
and existing legislation to introduce mask mandates and social distancing
measures. The choice of legal framework depended on the specific circum-
stances in each country and the perceived need for rapid action. The use
of emergency powers has been subject to critique by scholars and civil
society organizations, who argue that such powers can lead to the central-
ization of decision-making, lack of transparency, and potential erosion of
civil liberties (Ginsburg & Versteeg, 2021; Habibi et al., 2020).

Critics contend governments might exploit emergencies to increase
executive authority, bypass legislative oversight, and undermine demo-
cratic checks and balances (Ferejohn & Pasquino, 2004; Gostin et al.,
2020). Proponents of emergency powers emphasize the need for swift and
decisive action to address public health crises, arguing that the flexibility
offered by emergency powers can facilitate more effective responses to
rapidly developing situations (Dodds et al., 2020). Thus, the choice of
legal framework for implementing mask mandates and social distancing
measures in European countries reflects not only the specific conditions of
the pandemic but also broader debates surrounding the balance between
executive authority, democratic accountability, and public health impera-
tives during times of crisis.
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TIMELINE OF THE IMPLEMENTATION AND RETRACTION
OF MASK MANDATES AND SOCIAL DISTANCING MEASURES

In this section, we examine three distinct groups of countries based on
their approach to mask mandates and social distancing measures: strict,
moderate, and lenient. These categories reflect the varying degrees of
stringency, comprehensiveness, and duration of the public health policies
implemented in response to the COVID-19 pandemic.

Strict Countries Strict countries are those that have implemented compre-
hensive and stringent mask mandates and social distancing measures, often
enforcing these policies with penalties for non-compliance. These coun-
tries typically introduced mask mandates early in the pandemic, requiring
the use of face coverings in various public settings and maintaining strict
social distancing rules. Strict countries have also periodically reinforced
these measures as the pandemic evolved, responding to changing transmis-
sion rates and emerging evidence. The strict approach is hypothesized to
prioritize public health and safety, with the aim of minimizing the spread
of the virus and protecting vulnerable populations. In such countries, fines
for not following the rules were generally high and enforced by the police.

Moderate Countries Moderate countries are characterized by a more bal-
anced approach to mask mandates and social distancing measures, adopt-
ing policies that are less stringent than those in strict countries but still
aimed at reducing transmission. These countries may have introduced
mask mandates and social distancing rules with more flexibility, allowing
for regional variations or exemptions based on local conditions.
Governments took into account the trade-offs between public health, eco-
nomic, and social considerations, seeking a balance between controlling
the spread of the virus and mitigating the disruptive effects of these mea-
sures on society and the economy.

Lenient Countries Lenient countries are those that have implemented
relatively relaxed mask mandates and social distancing measures, relying
more on voluntary compliance and personal responsibility. These coun-
tries may have introduced mask mandates and social distancing rules later
in the pandemic or limited their scope to specific settings or situations.
Governments in such countries might have prioritized individual freedoms
and economic concerns over strict public health measures, considering the
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Fig. 13.2 Type of mask mandates implemented in selected EU countries (includ-
ing Switzerland and the UK). Source: EXCEPTIUS data, own rendering

potential negative consequences of prolonged or stringent restrictions on
society and the economy.

Figure 13.2 visualizes the types of responses in terms of mask mandates.
We observe that while some countries had a varying response, like Italy,
which was the first one to be hit by the pandemic in February 2020. The
use of masks appears to be quite strict: not only were the masks required
in all public spaces most of the time, but several decrees were passed that
required wearing masks in all public and private spaces. On the contrary,
countries like Denmark or Finland mostly required the masks only in
closed spaces (with Finland simply recommending the use).

Timeline for Strict Countries

Strict countries in Europe enforced rigorous mask mandates and social
distancing measures early in the pandemic, maintaining them for extended
durations, with retractions and reintroductions as needed. Italy, for
instance, executed a nationwide lockdown on March 9, 2020, and required
mask-wearing in public spaces beginning April 26. The Italian
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government upheld mask mandates and social distancing rules, modifying
them based on the epidemiological situation. Some restrictions were eased
in the summer of 2020, but were later reintroduced as the pandemic wors-
ened. Greece swiftly imposed a lockdown on March 23, 2020, and intro-
duced mask mandates in public spaces on June 29, 2020. Greece sustained
these measures throughout the pandemic, adjusting them according to
regional differences and epidemiological trends. Mask mandates were par-
tially lifted during low transmission periods but were reinstated as cases
surged. France also pursued a strict approach, initiating a nationwide lock-
down on March 17, 2020, followed by mask mandates in public spaces
from May 11, 2020. The French government relaxed some restrictions in
the summer of 2020, only to reimpose them later in response to subse-
quent waves of the pandemic.

Timeline for Modervate Countries

Moderate countries in Europe adopted more gradual approaches to mask
mandates and social distancing measures, adjusting their implementation
based on the epidemiological situation. Germany, for example, did not
impose a nationwide lockdown but instead implemented regional lock-
downs and mask mandates depending on the infection rates in each federal
state. Mask-wearing became compulsory in public transportation and
shops across all federal states by April 27, 2020, with each state setting its
own timeline for enforcement and easing (Robert Koch Institute, 2020).
Retractions and reintroductions of these measures were subject to regional
decisions. In the Czech Republic, the government initially enforced a
lockdown on March 16, 2020, and mandated mask-wearing in public
spaces on March 18. Although the government eased some restrictions in
May 2020, it reintroduced them later as the pandemic continued. Masks
were no longer required outdoors from May 25, 2020, but were later
reinstated as cases increased.

The Netherlands implemented an “intelligent lockdown” on March
15, 2020, which included social distancing measures but no compulsory
mask mandates. However, the government later introduced mask man-
dates in public transportation on June 1, 2020, and expanded it to indoor
public spaces on December 1, 2020. The Netherlands temporarily lifted
the indoor mask mandate during low transmission periods, only to reim-
pose it when cases rose again. Similarly, the United Kingdom adopted a
diverse approach to managing the pandemic, with England, Scotland,
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Wales, and Northern Ireland implementing their own measures. Overall,
the UK favoured voluntary guidance and targeted restrictions over blan-
ket lockdowns and mask mandates. However, mask-wearing became com-
pulsory in public transport and indoor public spaces in England from July
24,2020, and was later rescinded on July 19, 2021, as part of the UK’s
broader reopening strategy.

Timeline for Lenient Countries

Lenient countries in Europe typically adopted less stringent mask man-
dates and social distancing measures, often relying on voluntary guidelines
and recommendations. They were relatively late into the pandemic (often
in the second wave) to introduce masks in public spaces. For instance,
Denmark implemented a partial lockdown on March 11, 2020, but did
not mandate masks in public spaces until August 22, 2020. The Danish
government later lifted the mask mandate on September 10, 2021, follow-
ing a decline in COVID-19 cases. Finland never introduced an official
mask mandate, instead issuing only a recommendation. An anecdotic
explanation circulated a lot, explaining that two meters of distance is too
close for Finns.

Estonia followed a similar approach, enacting social distancing recom-
mendations without imposing a full lockdown or widespread mask man-
dates. In Estonia, mask-wearing was only required in public transportation
and in healthcare facilities. Restrictions were gradually lifted as the pan-
demic situation improved.

Spillover Effects Between Countries

As the pandemic unfolded, spillover effects between countries became
apparent, with neighbouring nations often influencing each other’s policy
decisions. The implementation or relaxation of mask mandates and social
distancing measures in one country sometimes prompted similar actions in
nearby countries, either due to epidemiological trends or political consid-
erations. For example, when Germany implemented regional lockdowns
and mask mandates, several neighbouring countries, such as Austria and
Poland, followed suit by adopting similar policies. The success or failure of
these measures in one country often informed policy decisions in others.
Moreover, the European Union’s coordination efforts, such as the
European Centre for Disease Prevention and Control (ECDC) guidelines
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and recommendations, played a role in harmonizing some public health
measures across member states (ECDC, 2020). The exchange of informa-
tion and best practices facilitated evidence-based policymaking and con-
tributed to a more unified approach to managing the pandemic.
Additionally, spillover effects were evident in the coordination of travel
restrictions between countries. As nations implemented or lifted mask
mandates and social distancing measures, they often adjusted their travel
policies accordingly, allowing or limiting the movement of people based
on the epidemiological situation in adjacent countries.

To sum up, the implementation and retraction of mask mandates and
social distancing measures across European countries were influenced not
only by their unique policy approaches and epidemiological situations but
also by spillover effects resulting from the interconnectedness of the con-
tinent and the need for coordinated action to address the pandemic
(Fig. 13.3).
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REGIONAL DIFFERENCES IN THE IMPLEMENTATION
OF MASK MANDATES

The implementation of mask mandates across Europe showcased a mosaic
of strategies, reflecting the unique social, political, and epidemiological
contexts of each region. From Eastern to Northern Europe, countries
exhibited diverse approaches to mask mandates, with some enforcing strict
nationwide policies, while others favoured regional or voluntary guide-
lines. This variety indicates that there were no one-size-fits-all solutions in
response to the pandemic.

Eastern Euvopean Countries

Eastern European countries exhibited a wide array of strategies when it
came to implementing mask mandates. Countries, such as Romania,
Bulgaria, Poland, and Lithuania, each adopted different policies, reflecting
their distinct public health priorities and evolving understanding of the
virus. For example, Romania instituted mandatory mask-wearing in public
spaces on May 15, 2020, and continued to enforce this policy throughout
the pandemic, with varying levels of strictness depending on the epide-
miological situation. Bulgaria enforced mask-wearing on public transpor-
tation and in indoor public spaces starting May 14, 2020. However,
during periods of low transmission, the Bulgarian government eased these
restrictions, reflecting a more flexible approach that balanced public health
concerns with social and economic considerations. Lithuania adopted a
more targeted approach to mask mandates, introducing requirements for
face coverings in public transportation and indoor public spaces on April
10, 2020. Poland implemented a nationwide mask mandate on April 16,
2020, which initially required face coverings in all public spaces, both
indoor and outdoor.

Western Euvopean Countries

Western European countries also exhibited a range of responses to mask
mandates during the COVID-19 pandemic. For example, Germany,
Austria, and Switzerland each adopted distinct strategies that reflected
their unique political structures, public health systems, and social contexts.
Germany employed a regional approach to mask mandates, allowing each
of'its 16 federal states to determine their own timeline for implementing
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and lifting mask requirements. This decentralized strategy was consistent
with Germany’s federal system, which grants significant autonomy to indi-
vidual states in areas such as public health. Austria, in contrast, opted for a
more centralized strategy. The Austrian government imposed a nation-
wide mask mandate on April 6, 2020, requiring masks in public transpor-
tation, shops, and indoor public spaces. As the pandemic evolved, Austria
adapted its mask policy based on the prevailing epidemiological situation,
tightening or easing restrictions in response to fluctuations in case num-
bers and other relevant indicators.

Switzerland took a somewhat mixed approach to mask mandates. The
Swiss government initially recommended, rather than required, the use of
masks in public spaces when physical distancing of 2 m could not be main-
tained. However, as the pandemic progressed and case numbers increased,
the Swiss Federal Council implemented a nationwide mask mandate on
October 19, 2020, which applied to public transportation, indoor public
spaces, and shops. Despite this central decision, cantonal governments
were given the authority to impose additional mask requirements or relax
them based on local conditions. This approach struck a balance between
nationwide consistency and regional adaptability.

Central European Countries

Slovenian government chose to implement a nationwide mask mandate on
March 30, 2020, requiring individuals to wear masks in enclosed public
spaces, such as shops, and on public transportation. The decision to apply
this mandate uniformly across the country was driven by a desire for con-
sistency in policy and messaging, as well as a recognition of the potential
for rapid spread of the virus if left unchecked. Slovakia’s approach to mask
mandates evolved over time. Initially, the government enforced a nation-
wide mask mandate on March 25, 2020, requiring the use of masks in
public transportation and indoor public spaces. This early action was taken
to prevent the healthcare system from becoming overwhelmed by a surge
in cases. However, as the pandemic progressed and more data became
available, the Slovak government modified the policy to focus on specific
regions with higher infection rates. This targeted approach allowed for a
more efficient allocation of resources and a tailored response to the vary-
ing levels of risk across the country.
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Southern Euvopean Countries

Approaches in the Southern Europe varied, mostly based on the epide-
miological situation and the number of infections. Italy introduced a
nationwide mask mandate on April 26, 2020, and sustained this require-
ment, with modifications based on the epidemiological context. Portugal
mandated mask-wearing in public transportation and enclosed spaces
from May 4, 2020, and later expanded the requirement to outdoor public
spaces where social distancing was impractical. Conversely, Malta imple-
mented a nationwide mask mandate on October 17, 2020, requiring face
coverings in all public spaces, both indoor and outdoor. This approach was
influenced by the island nation’s dense population and the need to mini-
mize transmission in close quarters. In Croatia, the government enforced
mask-wearing in indoor public spaces and on public transportation start-
ing July 13, 2020. This approach was taken in response to the rising num-
ber of cases in the country. Additionally, the Croatian government
recommended the use of masks in outdoor public spaces, particularly
when physical distancing could not be maintained. This guidance was
aimed at reducing transmission of the virus while allowing for greater flex-
ibility in outdoor settings, where the risk of transmission is generally lower.

Northern European Countries

Northern European countries took varied but generally lenient approaches
to mask mandates. As previously mentioned, Denmark did not impose
mask-wearing in public spaces until August 22, 2020, and eventually lifted
the mandate on September 10, 2021. This relatively late introduction of
mask rules and subsequent lifting demonstrated the Danish government’s
evolving approach based on the changing epidemiological situation. In
Finland, the Finnish Institute for Health and Welfare advised wearing
masks in situations where social distancing was unattainable, such as on
public transportation, but never mandated masks on a nationwide scale.
This guidance-based approach aimed to empower individuals to make
informed decisions about mask-wearing, without imposing strict require-
ments. Norway, similar to Finland, did not impose a nationwide mask
mandate. The Norwegian Institute of Public Health recommended the
use of masks in situations where maintaining social distancing was diffi-
cult, such as on public transportation or in crowded indoor spaces. The
Norwegian government focused on promoting other preventive measures
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like physical distancing and maintaining good hygiene to limit the spread
of the virus.

Sweden, known for its distinct approach to the pandemic, did not
implement a nationwide mask mandate. Instead, the Swedish Public
Health Agency recommended mask-wearing in specific situations, such as
during peak hours on public transportation, while emphasizing the impor-
tance of other preventive measures like social distancing and good hygiene
practices. This strategy was consistent with Sweden’s overall approach to
the pandemic, which relied on voluntary compliance and individual
responsibility.

NATIONAL AND REGIONAL DIFFERENCES
IN THE IMPLEMENTATION OF MASK MANDATES

The implementation of mask mandates also varied in terms of the level at
which these measures were enacted. Some countries chose to enforce
mask mandates exclusively at the national level, while others opted for a
combination of national and regional approaches. Several factors, includ-
ing political systems, regional autonomy, epidemiological trends, cultural
factors, and the need for adaptability influenced the decision to govern the
situation at.

Political Systems The political structure of a country plays a significant role
in determining the level at which mask mandates are implemented.
Countries with centralized political systems, such as Denmark and Greece,
were more likely to implement national-level mandates, whereas those
with more decentralized or federal systems, such as Germany and Spain,
opted for a combination of national and regional approaches.

Regional Autonomy In countries with strong regional governments, such
as the United Kingdom and Spain, regional authorities played a more
prominent role in implementing and adjusting mask mandates. This
allowed for a greater degree of autonomy in responding to local condi-
tions and needs, while still adhering to overarching national guidelines
(see Chap. 5 on territorial powers).
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Epidemiological Trends The distribution of COVID-19 cases and the
severity of outbreaks varied considerably across regions within individual
countries. As a result, some governments opted for regional approaches to
mask mandates, allowing them to tailor their policies to local infection
rates and trends. This flexibility enabled a more targeted response to the
pandemic.

Need for Adaptability The rapidly evolving nature of the COVID-19 pan-
demic, with frequent changes in infection rates, transmission patterns, and
the emergence of new virus variants, necessitated a high degree of adapt-
ability in public health measures. For some countries, a regional approach
to mask mandates provided the flexibility to adjust policies quickly in
response to changing circumstances, whereas others preferred a uniform

national approach to maintain consistency and avoid confusion among the
public (Fig. 13.4).
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Fig. 13.4 Total number of mask mandate-related legislation in European coun-
tries. Source: EXCEPTIUS data, own rendering. Notes: The list may be
non-exhaustive
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Countries That Implemented Mandates Only
on the National Level

Most countries across Europe, such as Slovakia, Slovenia, Poland, Portugal,
Baltic states and others, opted for a purely national-level mandates, mostly
due to the specifics of political systems and the centralized governmental
approach to the crisis management. Mask mandates were enforced at the
national level, with a uniform approach across all regions. One primary
factor is the need for a unified and consistent approach to public health
policy. By implementing mask mandates at the national level, governments
can ensure that the entire population adheres to the same set of guidelines,
which helps to streamline public health messaging and reduce confusion.
This consistent approach is particularly important during a pandemic, as it
enables clear communication of expectations and guidelines, fostering
public trust and compliance with public health measures.

Additionally, national-level mask mandates can be more effective in
controlling the spread of infectious diseases such as COVID-19, as they
are not limited by regional boundaries or differences in policy implemen-
tation. Viruses do not respect borders, and a patchwork of regional poli-
cies can create loopholes that facilitate the spread of the virus. A nationwide
mandate allows for a more coordinated and comprehensive response to
the pandemic, ensuring that all regions are working together to mitigate
transmission and protect public health. Furthermore, national govern-
ments typically have greater resources and expertise to monitor and evalu-
ate the impact of mask mandates, enabling them to adapt policies as
needed based on the evolving epidemiological situation.

Countries That Implemented Mandates on National
and Regional Levels

Some countries, such as Germany, Spain, the United Kingdom, and
Switzerland, have opted for a mixed approach to mask mandates, imple-
menting them at both national and regional levels. This strategy allowed
for more flexibility and adaptability in response to local conditions.
Moreover, it reflects the recognition that different regions may face vary-
ing levels of risk and unique challenges in managing the pandemic. By
allowing regional or municipal authorities to tailor mask mandates to local
conditions, governments can create more targeted and flexible public
health policies that address the specific needs of each area.
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A mixed approach also acknowledges the importance of balancing
nationwide consistency with regional autonomy. In countries with federal
or decentralized political systems, regional or municipal authorities often
have greater knowledge of local conditions and more direct access to rel-
evant data. This familiarity with the local context enables them to make
more informed decisions about the appropriate public health measures to
implement in their jurisdiction. Furthermore, by involving regional or
municipal authorities in the decision-making process, national govern-
ments can promote collaboration and encourage the sharing of best prac-
tices and lessons learned. This cooperative approach fosters a more
effective and adaptive response to the pandemic, ensuring that public
health policies remain responsive to the evolving epidemiological situation
in each region.

In the United Kingdom, governments of England, Scotland, Wales,
and Northern Ireland each set their own mask-wearing policies, reflecting
the devolved nature of the UK’s political system. While these policies were
similar in many respects, they were tailored to the specific needs and cir-
cumstances of each region. Similarly, in Hungary, the national govern-
ment introduced a nationwide mask mandate on April 27, 2020, requiring
masks on public transportation and indoor public spaces. Despite this
national level policy, regional governments were permitted to adjust the
rules according to the local situation. This allowed for more targeted
responses to outbreaks and changing infection rates.

Insights and Conclusions

Upon examining the various approaches to mask mandates across Europe,
several patterns emerge. Firstly, countries that opted for nationwide man-
dates, such as Austria, France, or Italy, tended to adjust their policies in
response to the changing epidemiological situation. This suggests that
these countries valued a centralized approach, ensuring consistent applica-
tion of the mandates while remaining adaptable to the fluctuations in
transmission rates. Secondly, countries with more decentralized political
systems, like Germany or Spain, preferred to allow regional or local
authorities to determine the specifics of mask mandates. This approach
illustrates the importance of regional autonomy and decision-making in
tailoring pandemic responses to the unique circumstances of each area.
Drawing conclusions from these patterns, it is evident that various factors
played a role in shaping a country’s approach to mask mandates. In some
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cases, the preference for nationwide mandates or voluntary guidelines may
be indicative of trust in government and public health authorities, as well
as societal attitudes towards individual liberties and collective responsibil-
ity. Furthermore, the varied approaches to mask mandates underscore the
complex interplay between public health objectives and the need to bal-
ance economic, social, and psychological considerations during a crisis.

CONCLUSION

This chapter has examined the various legal frameworks, timelines, regional
differences, and national and regional implementations of mask mandates
in European countries during the period of 2020—early 2022. The analysis
revealed that countries utilized a mix of emergency powers and existing
legislation to introduce mask mandates and social distancing measures,
depending on the specific circumstances and perceived need for rapid
action. The study also identified three broad categories of countries in
terms of strictness, with strict, moderate, and lenient countries displaying
different timelines for the implementation and retraction of these mea-
sures. Additionally, the investigation uncovered distinct regional patterns
in the enforcement of mask mandates, with Eastern, Central, Western,
Southern,and Northern European countries exhibiting diverse approaches.
Lastly, the research highlighted the differences between countries imple-
menting mandates solely at the national level and those employing a com-
bination of national and regional approaches.

The findings of this chapter have several implications for future policies
related to public health measures. Understanding the legal frameworks
and the diverse approaches employed across Europe provides valuable
insights for policymakers in the event of future public health crises. By
examining the effectiveness of different strategies, authorities can identify
best practices and adopt more targeted, context-sensitive policies.
Furthermore, the recognition of regional differences and the potential
benefits of a combined national-regional approach can contribute to more
efficient and adaptable policy responses to evolving epidemiological
situations.

This study has some limitations, such as the focus on mask mandates
and social distancing measures, which may not encompass the full range of
public health policies enacted during the pandemic. Additionally, the anal-
ysis is primarily descriptive and does not provide a comprehensive assess-
ment of the effectiveness of these measures in controlling the spread of
the virus.
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Future research could build upon this study by exploring the effective-
ness of mask mandates and social distancing measures in reducing trans-
mission rates and preventing outbreaks. Moreover, researchers could
examine the interplay between public health measures, public compliance,
and cultural factors, and investigate how these elements influence the suc-
cess of different policy approaches.

REFERENCES

Bundgaard, H., Bundgaard, J. S., Raaschou-Pedersen, D.E.T., von Buchwald, C.,
Todsen, T., Norsk, J.B., Pries-Heje, M. M., et al. (2021). Effectiveness of add-
ing a mask recommendation to other public health measures to prevent SARS-
CoV-2 infection in Danish mask wearers: a randomized controlled trial. Annals
of internal medicine, 174(3), 335-343.

Chu, D. K., Akl, E. A., Duda, S., Solo, K., Yaacoub, S., Schiinemann, H. J., &
COVID-19 Systematic Urgent Review Group Effort (SURGE) Study Authors.
(2020). Physical distancing, face masks, and eye protection to prevent person-
to-person transmission of SARS-CoV-2 and COVID-19: A systematic review
and meta-analysis. Lancet, 395(10242), 1973-1987.

Dodds, K., Broto, V. C., Detterbeck, K., Jones, M., Mamadouh, V.,
Ramutsindela, M., Varsanyi, M., Wachsmuth, D.; & Woon, C. Y. (2020).
The COVID-19 pandemic: Territorial, political and governance dimensions
of the crisis. Territory, Politics, Governance, 8(3), 289-298.

ECDC. (2020). Guidelines for non-pharmaceutical interventions to reduce the
impact of COVID-19 in the EU/EEA and the UK. 24 September 2020.
ECDC: Stockholm.

Ferejohn, J., & Pasquino, G. (2004). The law of the exception: A typology of
emergency powers. International Journal of Constitutional Law, 2(2),210-239.

Fischer, C. B., Adrien, N., Silguero, J. J., Hopper, J. J., Chowdhury, A. 1., &
Werler, M. M. (2021). Mask adherence and rate of COVID-19 across the
United States. PloS one, 16(4), ¢0249891.

Fowler, J. H., Hill, S. J., Levin, R.; & Obradovich, N. (2021). Stay-at-home
orders associate with subsequent decreases in COVID-19 cases and fatalities in
the United States. PloS one, 16(6), ¢0248849.

Ginsburg, T., & Versteeg, M. (2021). The bound executive: Emergency powers
during the pandemic. International Jowrnal of Constitutional Law, 19(5),
1498-1535.

Gostin, L. O., Hodge, J. G., & Wiley, L. F. (2020). Presidential powers and
response to COVID-19. JAMA, 323(16), 1547-1548.



13 MASKS AND SOCIAL DISTANCING DURING COVID-19 241

Greer, S. L., King, E. J., da Fonseca, E. M., & Peralta-Santos, A. (2020). The
comparative politics of COVID-19: The need to understand government
responses. Global Public Health, 15(9), 1413-1416.

Habibi, R., Burci, G. L., De Campos, T. C., Chirwa, D., Cina, M., Dagron, S.,
Eccleston-Turner, M., Forman, L., Gostin, L. O., Meier, B. M., Negri, S.,
Ooms, G., Sekalala, S., Taylor, A., Yamin, A. E.; & Hoffman, S. J. (2020). Do
not violate the international health regulations during the COVID-19 out-
break. The Lancet, 395(10225), 664-666.

Hale, T., Angrist, N., Goldszmidt, R., Kira, B., Petherick, A., Phillips, T., Webster,
S., Cameron-Blake, E., Hallas, L., Majumdar, S., & Tatlow, H. (2021). A
global panel database of pandemic policies (Oxford COVID-19 government
response tracker). Nature Human Behaviour, 5(4), 529-538.

Howard, J., Huang, A., Li, Z., Tufekci, Z., Zdimal, V., van der Westhuizen,
H. M., von Delft, A., Price, A., Fridman, L., Tang, L. H., Tang, V., Watson,
G. L., Bax, C. E., Shaikh, R., Questier, F., Hernandez, D., Chu, L. F., Ramirez,
C. M., & Rimoin, A. W. (2021). An evidence review of face masks against
COVID-19. Proceedings of the National Academy of Sciences, 118(4),
€2014564118.

Islam, N., Sharp, S. J., Chowell, G., Shabnam, S., Kawachi, I., Lacey, B., Massaro,
J. M., D’Agostino, R. B., Sr., & White, M. (2020). Physical distancing
interventions and incidence of Coronavirus disease 2019: Natural experiment
in 149 countries. British Medical Journal, 370, m2743.

Lyu, W., & Wehby, G. L. (2020). Community use of face masks and COVID-19:
Evidence from a natural experiment of state mandates in the US. Health Affairs,
39(8), 1419-1425.

Robert Koch Institute. (2020). Covid-19 Infektionen, General Website (NPGEO
Corona Hub). https://npgeo-coronanpgeo-de.hub.arcgis.com/

WHO, (2020). WHO,/2019-nCoV /IPC_Masks,/2020.5


https://npgeo-coronanpgeo-de.hub.arcgis.com/

242  E.DE SAINT-PHALLE

Open Access This chapter is licensed under the terms of the Creative Commons
Attribution 4.0 International License (http://creativecommons.org/licenses/
by/4.0/), which permits use, sharing, adaptation, distribution and reproduction
in any medium or format, as long as you give appropriate credit to the original
author(s) and the source, provide a link to the Creative Commons license and
indicate if changes were made.

The images or other third party material in this chapter are included in the
chapter’s Creative Commons license, unless indicated otherwise in a credit line to
the material. If material is not included in the chapter’s Creative Commons license
and your intended use is not permitted by statutory regulation or exceeds the
permitted use, you will need to obtain permission directly from the copy-
right holder.


http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/

®

Check for
updates

CHAPTER 14

Education in Times of COVID-19

Olga Litvyak

INTRODUCTION

The COVID-19-induced policy responses in the education sector were
particularly diverse, often with distinct approaches adopted not only across
Europe but even at the regional level within one country, for example, in
Spain (Diez-Gutiérrez & Gajardo Espinoza, 2021) or Germany (Freundl
et al., 2021). Furthermore, countries introduced a variety of measures
depending on the level of education. While universities largely switched to
digital or hybrid learning, daycare and primary schools that initially also
faced restrictions on face-to-face learning became crucial in providing sup-
port to workers in essential professions and, in the later stage of the pan-
demic, to parents working from home.

School closures during the lockdown periods largely disrupted educa-
tion, leading to potential long-term consequences (Blaské et al.; 2022),
especially for young children (Fuchs-Schiindeln et al., 2020), and increas-
ing existing educational inequalities (Dimopoulos et al., 2021; Engzell
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et al., 2020). Emerging research on the impact of the COVID-19 pan-
demic on the education sector has shown that suspension of in-person
learning has contributed to learning loss, exacerbating achievement gaps
in several European countries (Maldonado & De Witte, 2022), and nega-
tively impacted students’ well-being (Grewenig et al., 2021). It also chal-
lenged the capacities and abilities of parents, who often had to combine
their work responsibilities with home schooling (Hank & Steinbach,
2020; Hipp & Biinning, 2021).

At the same time, the transition to distance and hybrid learning acceler-
ated the digitalisation of education institutions and education systems
across Europe, amplifying economic disparities across the countries (Arday,
2022). With digital learning becoming the dominant policy measure,
especially in higher education sector, supranational actors, such as the EU
and the UN intensified competition for global education governance, pro-
posing own policy solutions (Symeonidis et al., 2021; Williamson et al.,
2020; Wulft, 2021).

This chapter discusses differences and similarities in education policy
measures adopted during the COVID-19 pandemic in the countries of the
European Economic Area and Switzerland and the role of supranational
actors. It addresses the differences between crisis policymaking process in
the field of education, contrasting them with the COVID-19-related
developments, such as epidemiological data and the introduction of lock-
downs or other restrictions. Thus, it aims at providing an in-depth com-
parative examination of the emergency policymaking in the field of
education during the COVID-19 pandemic.

Di1veRsITY OF PoLicy RESPONSES IN THE FIELD
OF EDpucATION ACROSS EUROPE

The COVID-19 pandemic forced millions of people to stay at home, leav-
ing educational institutions closed for months and, as in other spheres of
life in pandemic, often moving everyday life and, as an essential part of it,
learning and teaching, into the digital realm. High fragmentation of edu-
cation governance in the European countries and absence of the EU-wide
education policies hindered an effective and coordinated response to the
challenges emerging during the pandemic (Symeonidis et al., 2021). In
the situation of high uncertainty and growing number of cases and
COVID-related deaths, initial crisis-management measures led to closure
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of educational institutions and often immediate switch to online educa-
tion. As a result, educational professionals had to cope with the changing
mode of teaching and adopt to the challenges of new learning environ-
ment, often compromising own physical and mental health (Baker et al.,
2021; Kosir et al., 2022).

Early childhood education and care sector serves as crucial support
mechanisms for parents and constitutes the first stage of a child’s educa-
tional journey. The Eurostat data (2022a) reveals that on average 92.9% of
children from age three in the EU were enrolled into early childhood
education in 2020, though enrolment rates vary between 70 and 100%. In
Norway, the share of children attending early childcare facilities was about
95%, whereas in Switzerland this figure drops to 50%. There are also dif-
ferences between the financial support in this sector, as some countries or
even regions provide state support for early childhood education, even
from the age of one (e.g., in Vienna state in Austria), whereas other coun-
tries have no or limited state-funded kindergarten places.

Primary and secondary schools are the cornerstone of education in
Europe. According to the Eurostat statistics (2022b), in 2020 there were
23.3 million primary school pupils with on average 87.3% of them attend-
ing public schools. Secondary education still largely constitutes compul-
sory education in the EEA countries, as children are obliged to attend
school until the age of 14-16 (Eurostat, 2022c¢), with only 2-5% of this
age group not attending secondary education institutions. As in the case
of primary education, the majority of pupils are educated in public schools.

In 2020, there were 18 million students enrolled in tertiary education
programmes in the EU (Eurostat, 2022d), corresponding to on average
70% rate, though there are large discrepancies among countries with lower
attendance rates (less than 50%) in the CEE countries (World Bank Group,
2022). These data reflect the existing inequalities in the access to higher
education. Though some countries provide state support for tertiary edu-
cation, disparities in social and economic opportunities often render
higher education inaccessible, unlike compulsory primary and secondary
education. Levels of educational inequality vary across regions, with
Nordic and Western European countries demonstrating lower levels, while
Mediterranean and Eastern European countries report higher inequality
levels (Palmisano et al., 2022).

As in the other aspects of life in times of the COVID-19 pandemic,
education was also impacted, when most countries introduced measures
limiting the transmission consequently bringing social life to a standstill.
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Italy, Spain, Austria, the UK, and the Netherlands imposed lockdowns of
various intensity (see Chazel’s contribution to this volume) in March
2020 that with brief phases of reopening lasted until 2022. The Nordic
countries, despite similarities in health and welfare systems, adopted vari-
ous policies: as Finland, Denmark, and Norway enforced lockdowns,
Sweden became known for an alternative approach aiming at herd immu-
nity (Pierre, 2020). The Central and Eastern European countries initially
followed Western European countries implementing preventive lock-
downs early on and limiting the spread of the COVID-19 in the spring of
2020 (Bohle & Eihmanis, 2022). Educational institutions often had to
follow suit and either close completely or provide opportunities for hybrid
or digital learning.

However, in the later stages of the crisis, most of the CEE countries
failed to implement effective vaccination policies and confront increasing
mistrust into the governmental decisions. Hungary, Poland, and Slovakia
took advantage of the situation, strengthening illiberal democratic prac-
tices (Bohle et al., 2022; Popic & Moise, 2022). In the Baltic countries,
on the contrary, early restrictive measures and centralised response pro-
vided an opportunity to prepare and preserve the health systems (Webb
etal., 2022).

An overview of policy responses in the field of education across coun-
tries, provided in Fig. 14.1, reflects the results of the EXCEPTIUS project
legislative data analysis. The maps demonstrate how often the measures
were mentioned in the legal documents and, therefore, the extent of spe-
cific measures in the period between January 2020 and May 2021.

The dataset includes six different types of policy measures: distance
learning, hybrid learning, full closure, partial closure, minimal service for
essential professions, and finally reopening. The first two measures entail
the provisions for either distance learning, such as the use of diverse com-
munication tools, existing and specifically developed online learning plat-
forms or other instruments allowing to provide distance education. Given
the extensive range of tools used to ensure distance learning, this chapter
does not aim to enumerate the exact tools deployed in each country.
Universities had been incorporating online learning platforms into their
classroom teaching long before the pandemic; however, other educational
sectors often had to implement ad-hoc developed tools (Barberi et al.,
2020; Kati¢ et al., 2021; Williamson et al., 2020).

Hybrid learning, a blend of remote and face-to-face instruction, could
supplement distance learning or occasionally act as a transitional phase
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Fig. 14.1 DPolicy responses in the field of education across countries, January
2020-May 2021. Source: EXCEPTIUS dataset, own rendering, demonstrating the
salience of the measures in legislative documents by country in percent

between in-person education and remote learning, either prior to or fol-
lowing lockdowns. Full and partial closures of educational institutions
encompass restrictions on in-person instruction. Yet, even in the times of
full closure of education institutions some countries maintained minimal
service for essential professions, offering support for people unable to
transition to remote work, such as, for example, doctors, nurses, and
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police. All the measures could complement each other and be imple-
mented simultaneously, for example, closures, minimal service, and dis-
tance learning, and therefore may be referenced concurrently in the
analysed legal documents.

Finally, provisions for reopening educational institutions, though pri-
marily put forth when restrictions were being eased, could also be debated
alongside discussions about closures or hybrid learning. Therefore, the
presence of one of the measures within a legal document does not neces-
sarily preclude the presence of the others.

Table 14.1 provides an overview of the number of coded measures for
each country and serves as a basis for interpretation of the results demon-
strated in Figs. 14.4, 14.5, 14.6, 14.7, 14.8, and 14.9 in the following
sections. In case no legislative documents in a country mentioned specific
measures, these countries were excluded from the analysis.

Figure 14.1 reveals important patterns in policy measures in the field of
education, elucidating the differences and similarities between the coun-
tries. Hybrid and digital learning provisions dominated the policy response
and were to some extent introduced in almost all the countries analysed
within the project.

However, only a small number of countries implemented full or partial
closures of education institutions. Among these countries are Germany,
Denmark, the UK, Austria, Czech Republic, Estonia, and Finland that
opted for strict lockdowns in the early days of the pandemic. These coun-
tries are also among those who maintained minimal educational service for
essential professions, aiming to support the crucial workforce. The data
demonstrates the lack of this policy measure in the CEE countries except
for Hungary and the Czech Republic.

As the pandemic evolved, the policy focus shifted towards relaxing
measures in education sector. Despite the positive effect of the closures on
the infection transmission, increasing number of expert advice highlighted
the negative impact of the closures on socio-emotional well-being of chil-
dren, youth, educational professionals, and parents (Brooks et al., 2020;
Viner et al., 2020), the long-term learning losses (Blaské et al., 2022) and
inequalities between the countries and regions (Esteban-Navarro et al.,
2020; Mitescu-Manea et al., 2021). Contrary to the restrictions, relaxing
measures contributed to positive emotions (Eisele et al., 2021). Therefore,
the prevalence of educational reopening provisions across Europe found
in the analysed legal documents is not surprising.
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Full Partial Minimal Hybrid — Distance Reopening

closure closure service learning  learning
Austria 13 84 49 14 3
Belgium 24 9 5
Croatia 5 2
Cyprus 53 32
Czech 63 16 3 1 4
Republic
Denmark 38 59 40 21 62 24
Estonia 2 4 3 21
Finland 2 1 2 26 39 29
France 1 38 3 2
Germany 15 19 160 41 74 27
Greece 49 7 92 21
Hungary 2 4 19 11
Ireland 3
Ttaly 204 106 4
Luxembourg 4
Malta 8 8
Netherlands 12 3 4
Norway 4 4 9 8
Poland 1 71 59 2
Portugal 4 2 16 6 13 10
Romania 16 5 10
Spain 153 39 87
Sweden 7 2 1
Switzerland 19 18 14 57 31 21
United 3 6
Kingdom
Total 204 211 462 596 675 244

Sonrce: EXCEPTIUS data

The comparison of the WHO epidemiological data (WHO, n.d.) on
the new cases of the COVID-19 and total deaths for all the countries
(Figs. 14.2 and 14.3) generally demonstrates the link between the nega-
tive health dynamics during the pandemic and the measures restricting
in-person education. Given the existence of significant outliers, such as
days with a high number of newly registered cases, for instance, with a
maximum of 57,506 in Italy, Fig. 14.2 amplifies the core findings of the
comparison for up to 5000 new cases per day, disregarding the outliers. As
the figures show, decrease in the number of new cases and fatalities aligns
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Fig. 14.2 Association between the daily number of new COVID-19 cases lim-
ited to maximum 5000 and mentions of policy measures, January 2020-May
2021. Source: EXCEPTIUS data, own rendering
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Fig. 14.3 Association between the daily total number of deaths and mentions of
policy measures, January 2020-May 2021. Source: EXCEPTIUS dataset, own
rendering
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with legislation on reopening measures and the shift towards hybrid edu-
cation. There is, however, a large range in the daily number of cases when
it comes to the introduction of the full closure measures. The boxplots
that link distance learning and the provision of minimal service to total

deaths in Fig. 14.3 reveal comparable trends.

Table 14.2 provides an overview of the measures within the dataset
concerning different educational fields. It reveals that legislative attention
to primary, secondary, and tertiary education is relatively equal, while the
portion of documents addressing early childhood education constitutes
approximately half of that dedicated to each of the other sectors.

Table 14.2 Policy measures by country and education sector

Early childhood Primary Secondary Higher
education education education education

Austria 19 56 56 32
Belgium 5 10 12 11
Croatia 1 2 2 2
Cyprus N/A 22 43 20
Czech Republic 8 27 26 26
Denmark 21 122 30 71
Estonia 1 9 11 9
Finland 11 21 44 23
France 12 14 11 7
Germany 87 91 94 64
Greece 37 44 44 4t
Hungary 13 5 5 13
Ireland 0 1 1 1
Ttaly 68 80 86 80
Luxembourg 1 1 1 1
Malta 4 4 4 4
Netherlands 5 6 4 4
Norway 6 6 6 7
Poland 18 22 26 67
Portugal 13 17 16 5
Romania 4 6 12 9
Spain 17 87 88 87
Sweden 2 3 4 1
Switzerland 32 32 48 48
United 2 3 3 1
Kingdom

Total 387 691 677 637

Sonrce: EXCEPTIUS data
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Wide range of policy responses adopted by nations within the EEA
reflects the variety of educational institutions, the distinct characteristics of
different educational levels, and their societal roles. The next part of the
chapter focuses on the in-depth discussion of the measures introduced
within the educational sectors, from early childhood education to primary
and secondary schools and, finally, university sector.

Di1sTANCE AND HYBRID LEARNING MEASURES

Distance and hybrid learning measures dominated the policy response in
the field of education (see Figs. 14.4 and 14.5). Almost all the countries
investigated within the EXCEPTIUS project made legal provisions for
either one or both measures. However, the extent of these measures across
different levels of education varies.

Compared to all other education fields, both distance and hybrid learn-
ing measures prevail in the field of tertiary education. Due to their age,
students at this level typically exhibit greater independence. Coupled with
the high level of digital skills they were often considered capable to, often
almost immediately, transition to digital learning. Indeed, the Eurostat
data (Eurostat, 2020) reveals that in 2019 about 80% of European youth
aged between 16 and 24 had basic or above basic digital skills.

Distance learning Measures by Country and Education Field
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Fig. 14.4 Distance learning measures by country and education field introduced
from January 2020 to May 2021. Source: EXCEPTIUS data, own rendering



14 EDUCATION IN TIMES OF COVID-19 253

Hybrid Measures by Country and Education Field
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Fig. 14.5 Hybrid learning measures by country and education field introduced
from January 2020 to May 2021. Source: EXCEPTIUS data, own rendering

Analysis of legislative documents revealed that distance learning was the
sole policy response for tertiary education in Greece and neighbouring
Cyprus. In Spain, Hungary, Denmark, Finland, Norway, Croatia, and
Germany, distance learning emerged as the dominant response in the
higher education sector, supplemented by hybrid learning. The data shows
that, notably, only Austria, Portugal, and Czech Republic did not make
any distance learning provisions for higher education in the legislation
analysed, with the latter adopting the measure only in the field of early
childhood education and care, that is, daycare and kindergarten. However,
both Austria and Portugal largely employed hybrid learning in higher edu-
cation, resulting in students primarily using online tools for learning and
attending exams physically.

On the contrary, distance learning is seldom used in early childhood
education and care, a sector pivotal in supporting the workforce by allevi-
ating childcare responsibilities. Considering comparatively high occur-
rence of the early childhood education mentions in legal documents in
Switzerland (see Table 14.2), extensive focus on distance learning in carly
childhood education is remarkable. In Switzerland, 65% of the documents
discussing distance learning provide legal provisions for early childhood
education sector. Predictably, most European countries channelled their
efforts into creating hybrid possibilities for early childhood education. In



254  O.LITVYAK

case of Croatia, Sweden, and Luxembourg, these were the only identified
measures in the analysis of the legal basis for early childhood education
policies in the pandemic. In France, Belgium, Poland, Malta, Italy,
Romania, and Spain, hybrid learning was the most crucial policy response
in the sector of early childhood education with more than a half of the
analysed documents legislating its use.

Given the similarities between primary and secondary education sec-
tors, it is not surprising that emergency decision-making often yielded
similar policy responses for both, with comparable prominence in the ana-
lysed documents. With a very few exceptions the trends in pandemic
response in secondary education remain the same as in the primary educa-
tion, with hybrid and distance learning predominantly used across the
EEA countries. In Germany, Cyprus, Hungary, Poland, Portugal, and
Greece, distance learning was the prevailing measure in secondary educa-
tion sector, though, as discussed later, the school closures are seldom men-
tioned in the countries’ legislation. Although the data suggests that
distance and hybrid learning provisions are important in Romania,
Norway, and Sweden, the limited number of documents coded for these
countries precludes definitive interpretations.

CLOSURES AND PROVISION OF THE MINIMAL SERVICE
FOR ESSENTIAL PROFESSIONS

Overall full or partial closures (see Figs. 14.6 and 14.7) were rather rare
with fewer than half of all the European countries examined within the
EXCEPTIUS project opting for these approaches. Even when these mea-
sures were implemented, in Finland, Estonia, Poland, Portugal, and the
UK, the overall number of mentions of these measures in the data was
fewer than 10, thereby making any resulting conclusions somewhat tenta-
tive. The measures often complement each other or are used at different
times during the pandemic. However, the exact timing is not the focus of
this overview. This section largely addresses the closures in combination
with the minimal service for essential professions.

The analysis of closures in education corresponds to the trends revealed
in the previous section. A distinguishing factor in higher education was
the greater prevalence of full or partial closures complemented by distance
or hybrid learning provisions discussed earlier. Consistent with its approach
in other education sectors, the Czech Republic outlined measures for
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Full Closure Measures by Country and Education Field
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Fig. 14.6 Full closure measures by country and education field introduced from
January 2020 to May 2021. Source: EXCEPTIUS data, own rendering
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Fig. 14.7 Partial closure measures by country and education field introduced
from January 2020 to May 2021. Source: EXCEPTIUS data, own rendering



256  O.LITVYAK

comprehensive and partial closures of tertiary institutions. Similar trends
were observed in Austria, where universities remained closed for nearly 2
years, relying on regional and institution-specific distance learning tools.
Switzerland notably used full closure measures only for universities, paired
with hybrid learning that essentially meant long-term remote learning.
The findings on the prevalence of full and partial closures in Finland,
Estonia, Poland, Portugal, and the UK are not particularly meaningful,
given the limited instances of these measures within the legislative
documents.

Full closure policies were less common in secondary education, with
Greece, Germany, and the Czech Republic once again standing out.
Further, Austria widely implemented partial closures in secondary educa-
tion. This strategy complemented full closures in Germany, a variation
potentially attributable to the specifics of educational decision-making in
Germany. It is worth noting that legislative power in the educational sec-
tor in Germany is often decentralised, residing more often with the
German states than the federal government.

The full closure measures for primary education institutions were rare,
though Denmark represents a distinct exception with about 97% of the
full closure legislation targeting primary schools. Other countries like
Greece and Czech Republic implemented this measure to some extent
both in primary and secondary education, opting for a unified approach to
these educational fields. Partial closure of secondary educational institu-
tions dominated legislative responses in countries like Austria, Denmark,
Germany, Czech Republic, UK, and Finland, aligning with their stringent
lockdowns.

The results on the early childhood education demonstrate once again
how important the provision of service in this field was during the pan-
demic. Only a minority of countries broadly implemented full closure
measures in early childhood education, with Poland, and to a large extent
Greece and Finland being the prime examples. Few countries largely
adopted full closure of the early childhood education. Two countries,
however, stand out in this regard: Greece and the Czech Republic. Though
the latter had provisions for minimal service for essential professions and
some distance learning, the COVID-19 response in the country largely
entailed the complete closure of early childhood education. In Greece, the
governmental response to the pandemic was even more drastic, as almost
all the legislation analysed focused on either the full closure or partial clo-
sure of early childhood education institutions.
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Fig. 14.8 Minimal service provision for essential workers by country and educa-
tion field introduced from January 2020 to May 2021. Source: EXCEPTIUS data,
own rendering

When it comes to the provisions of minimal educational services
(Fig. 14.8), most measures target early childhood, primary, and secondary
education sectors. Large percentage of the provisions for the university
education in France and the Netherlands translates to a small number of
instances when viewed in absolute terms. Germany stands out as a country
that to some extent preserved minimal service in all the fields of education.

The EXCEPTIUS data demonstrates that countries enforcing strict
lockdowns, such as Austria, UK, the Netherlands, Denmark, Portugal,
and Germany, enacted significant legislative measures to preserve early
childhood education and care for essential workers. As discussed earlier,
this educational sector was also rarely affected by the closures. The overall
approaches to early childhood and primary education highlight their
importance for society, particularly for working parents. The pandemic-
induced closures, as discussed earlier, added pressure on such parents, thus
making minimal service maintenance or distance learning provisions cru-
cial for sustaining the economy and health systems.

Though children in secondary school require less caring as children of
pre-school and primary school age, secondary education programmes are
more challenging for parents that had to adopt to home schooling.
Therefore, providing minimal secondary school service for essential
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professions remained one of the main legislative priorities for the countries
with strict lockdowns. This measure held particular significance in the UK,
Denmark, Spain, and to a lesser extent, in Portugal and the Netherlands.
As in the case of primary education, approximately a third of all legislative
documents related to secondary education in Austria, Germany, and
Portugal incorporated similar provisions for maintaining minimal service.

Overall, the similarities between the early childhood and primary edu-
cation sectors reflect the role the education for young children plays in
society, providing important support for working parents. In the time of
high uncertainty during the pandemic the closures of these education
institutions contributed to overall stress put on parents, some of whom
had to juggle home office with childcare and education (Spinelli et al.,
2020). Thus, the maintenance of minimal service or at least some provi-
sions for distance or hybrid learning observed in the most EEA countries
were necessary to preserve economic performance of adult population,
but also to reduce the strain on the health systems.

REOPENING MEASURES

The variety of measures employed by the European countries to navigate
the educational implications of the COVID-19 crisis has been substantial,
and reopening measures tied directly to the level of restrictions, closures,
and limitations on face-to-face instruction. In line with the findings dis-
cussed above, legislating reopening of educational institutions (Fig. 14.9)
was crucial for countries that underwent closure or transitioned to dis-
tance learning.

Yet, the level of attention towards these measures in many countries
(see Table 14.1) should be taken in consideration, when interpreting the
results. Cyprus, Finland, Denmark, Estonia, Germany, Greece, and
Switzerland demonstrated the greatest legislative focus, with mentions of
reopening exceeding 20 instances in their legal documents.

The results indicate that reopening legislation across countries mostly
focused on the primary and secondary school education, followed by the
early childhood education and care, and, finally, to a lesser extent by higher
education. The findings reveal a relatively uniform attention patterns
across countries, with only a handful of exceptions prioritising a particular
educational sector.

With respect to early childhood education and to a lesser extent pri-
mary education, Hungary’s prominence in attention to reopening
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Fig. 14.9 Rcopening measures by country and education field introduced from
January 2020 to May 2021. Source: EXCEPTIUS data, own rendering

measures reflects both the pandemic fatigue and scepticism towards the
crisis exhibited by the nation’s right-wing government. Primary education
was dominating legislative documents on reopening in Greece, and to
some extent in Czech Republic and Poland. These measures also highlight
the exacerbation of existing gender inequalities during the COVID-19
crisis, especially prominent in Central and Eastern European countries.

Considering the critical role secondary education plays in granting
access to higher education and improving life prospects (Grewenig et al.,
2021; Hammerstein et al., 2021; Maldonado & De Witte, 2022; Reimers,
2022), it is understandable it often receives equal or even greater attention
in reopening-related legislation compared to primary education. Cyprus,
Finland, Italy, Romania, and Sweden notably prioritised the reopening
measures pertaining to secondary education.

Finally, regarding higher education, reopening measures have been less
prominent as universities mainly operated in a distance or hybrid learning
mode. Belgium stands out with more than 80% of legislation addressing
reopening measures focusing on the university sector. Though other
countries, such as Estonia or Romania, target about one-third of their
reopening policy measures towards higher education, emphasis on this
sector is relatively low. Consequently, these results should be interpreted
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considering the general lower legislative attention towards higher educa-
tion, when it comes to reopening measures.

CoNcLUsION: LEssoNs LEARNT FrROM COVID-19
PoLicYMAKING IN EDUCATION FIELD

Though both salience of education across legal acts related to COVID-19
and policy responses in this field differ, some patterns emerge across
Europe, often conditioned by general country response to the pandemic
and the extent of restrictions rather than by geographical or
cultural factors.

Overall, the EEA countries largely made use of digital and hybrid learn-
ing, especially in the primary, secondary, and higher education fields. The
countries that had imposed strict lockdowns and closure of early child-
hood and primary education institutions often aimed to provide support
to the parents working in essential professions, offering minimal service in
such cases. To some extent, the same trend pertained to secondary educa-
tion, whereas in higher education minimal service was rather rare.

The analysis has revealed overall consistency in the pandemic policy
response in the fields of primary and secondary education sectors across
the EEA countries, as measures in the two sectors often converge.
Articulation of reopening provisions was important for the sectors that
placed additional strain on parents, such as early childhood and primary
education.

A challenge to the education systems around the world, the COVID-19
pandemic became a critical juncture that has led to re-evaluation of exist-
ing policies and practices in education. Fostering the digitalisation in
higher education, it has highlighted the existing inequalities in the access
to education, social and geographical digital divides (e.g., between rural
and urban regions, see Esteban-Navarro et al., 2020), as well as genera-
tional differences among teaching professionals (Webb et al., 2021). In
the aftermath of the pandemic, the educational institutions, especially in
the field of higher education, returned to the new normal with the changes
in teacher training (Baker et al.,, 2021; Diez-Gutiérrez & Gajardo
Espinoza, 2021) and increasing use of digital means in education.

Though overall focus of the EU education policies remained on upskill-
ing and sustainable development, the lessons learned during the pandemic
contributed to acceleration of digitalisation in education policies
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(Symeonidis et al., 2021). Focus on digitalisation would allow to make
education more resilient to new crises and decrease inequalities in access
to education, especially in primary and secondary sector, as the future
generations of students and education professionals become more profi-
cient in digital skills.
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CHAPTER 15

Compulsory Medical Examinations
and “Green Pass”

Clara Egger and Raul Magni-Berton

INTRODUCTION

To manage the COVID-19 pandemic, European governments have com-
bined restrictive measures with a close monitoring of the epidemiological
situation. The most stringent measures—such as the imposition of lock-
downs, curfews and the closure of national borders—have always been
justified by epidemiological indicators, in particular the evolution of
COVID-19 cases and deaths. At the same time, the relaxing of contain-
ment measures has often come with the requirement to undergo compul-
sory medical examinations. In the summer of 2020, bars and restaurants
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in Belgium, Italy and Cyprus reopened only to people able to show evi-
dence of a negative COVID-19 test. Later in 2021, as COVID-19 vac-
cines became available to the public and vaccination the leading strategy
to contain the pandemic, COVID-19 passes became widespread across
Europe—with the notable exceptions of Luxembourg, Malta and Sweden.
Under various names, such as the Green Pass in Italy, the 2 or 3 G Pass in
Germany, the Immunity Pass in Hungary or the Freedom ID in Lithuania,
these documents linked the restoration of daily freedoms to a negative
COVID-19 test, proof of vaccination or full recovery from the disease.
Much has been written about the role of vaccination policy in containing
the COVID-19 pandemic (see Charrier et al., 2022 for a review).

Several datasets document the vaccination plans adopted, how different
target groups were prioritised for access to vaccination, and whether vac-
cination policies were compulsory or not (Cameron-Blake et al., 2023;
Cheng et al., 2020). However, most of these datasets begin their coverage
in 2022 (Cameron-Blake et al., 2023), when controversies about the mer-
its of vaccine mandates became heated in both the academic and public
spheres (see, among others, Karaivanov et al., 2022; Kuznetsova et al.,
2022). Moreover, we know little about the compulsory medical examina-
tions that took place before then. The tracking of COVID-19 health sur-
veillance measures before 2022 mostly concerns internal and external
border restrictions and the availability of testing facilities (Cheng et al.,
2020) but does not examine how compulsory medical procedures were
used to relax restrictions on mass gatherings, allow access to public and
private services, and various socio-cultural activities.

This chapter aims to fill this gap and focuses on two main medical pro-
cedures: the mandatory testing policy implemented before the mass roll-
out of COVID-19 vaccines, and the implementation of COVID-19 passes.
Our descriptive analysis is divided into three main sections. First, we map
how different European countries relied on mandatory testing and green
passes and show that, unlike other non-pharmaceutical policies, the imple-
mentation of such policies is quite homogeneous across (see the other
chapters gathered in Part III of this volume). Main differences concern
the territorial level of implementation of COVID-19 passes and their date
of introduction. Second, we focus on the use of COVID-19 passes and
examine whether their adoption is associated with a deterioration of the
public health situation in a country or with the overall stringency of the
crisis response. In other words, we ask whether COVID-19 passes are yet
another policy instrument used by restrictive governments, or whether
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they are part of a different approach to public health monitoring. Finally,
we conclude our chapter with some insights into the effectiveness of
COVID-19 passes in generating support for vaccination policies.

STRENGTHENING CONTROL MEASURES TO EASE
RESTRICTIONS: COMPARING MANDATORY TESTING
AND COVID-19 PAsSEs

The EXCEPTIUS data allow to trace how compulsory medical examina-
tions have been used together with other types of restrictive measures. A
typical and well-documented example concerns the use of compulsory
medical examinations at international and internal borders. In the summer
of 2020, all European countries reopened their external borders (and
internal borders in the case of federal states) to people who can prove their
immunity, either through vaccination, recovery status or negative
COVID-19 tests. What is less well documented, however, is how compul-
sory medical procedures have been used at the domestic level, not to con-
trol the free movement of individuals, but to guarantee other types of
tundamental or everyday freedoms—such as the freedom of association or
the use of public and private facilities. In this section, we focus on two of
the most commonly used medical procedures: compulsory testing and the
COVID-19 passes.

Prior to the release of COVID-19 vaccines to the public, EXCEPTIUS
data show that very few countries relied on compulsory testing to grant
access to mass gatherings or closed public and private spaces. Compulsory
testing procedures condition access to some spaces and participation to
mass events to evidence of a negative COVID-19 test. In most cases, large
gatherings were banned, shops and restaurants were closed, or strict social
distancing was enforced. Figure 15.1 shows the countries that imple-
mented compulsory testing policies during the three COVID-19 waves
covered by EXCEPTIUS data (from January 2020 to April 2021). Note
that coverage ends shortly after the start of mass vaccination campaigns in
Europe and before the introduction of the EU COVID-19 digital certifi-
cate in July 2021.

Three groups of countries can be distinguished. The first—consisting
of Denmark and the Czech Republic—includes countries that started
implementing mandatory testing in the first wave and continued to do so
throughout the three waves. Mandatory testing for access to closed spaces
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Fig. 15.1 Compulsory testing to access mass events and public and private facili-
ties. Source: EXCEPTIUS, own rendering

and mass gatherings was introduced in Denmark as early as on 17 March
2023. Czechia followed a month later, on 23 April 2020. Initially, manda-
tory testing was only required to access closed spaces but was extended to
mass gatherings on 17 May 2021. Belgium, Cyprus, Italy and Poland
started enforcing mandatory testing in the second wave, but with a very
different timing. While Cyprus adopted regulations on 14 July 2020, the
other countries did so only in the autumn (30 November for Italy, 30
October for Poland) or winter of 2020 (Christmas Eve for Belgium). In
these countries, a negative test was required to access every closed space.
Only one country in our dataset, Greece, required a mandatory test to
access closed spaces only during wave 3 and implemented as of 10
April 2021.

In contrast, the introduction of a COVID-19 pass concerned a much
larger number of countries in Europe. This pass required individuals to
show proof of some form of immunity to COVID-19 before entering
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public or private spaces and attending mass events. Most of the countries
in our sample accepted different types of evidence, such as a negative
COVID-19 test less than 48 h old, a complete vaccination scheme or a
recovery status. In some cases—described below—the COVID-19 pass
was restricted to vaccinated persons only. This widespread use can be
explained by two factors: the mass availability of vaccines, but also the
decision of the European Union to enforce an EU-wide COVID-19 digi-
tal certificate, which facilitated its adoption by many countries. Table 15.1
shows the timing of the introduction of the COVID-19 pass in Europe
and does not suggest any specific patterns of diffusion of the pass, for
example, in relation to neighbouring countries. Instead, each country
seems to have followed its own strategy, although some explicitly men-
tioned that the EU digital certificate provided strong incentives for them
to develop their own pass.

As with the compulsory testing policy, Denmark—together with
Hungary—pioneered the movement. However, the enforcement of the

Table 15.1 Month of

Month of enforcement  Countr
enforcement of the f enft Y

COVID-19 pass Mar/21 Hungary

per country Apr/21 Denmark
May,/21 Austria
May,/21 Cyprus
May/21 Lithuania
May,/21 Czech Republic
Jun/21 Ttaly
Jun/21 Latvia
Jul/21 France
Jul/21 Ireland
Aug/21 Estonia
Sep/21 Slovenia
Sep/21 Malta
Sep/21 Switzerland
Oct/21 Belgium
Oct/21 Bulgaria
Oct/21 Finland
Nov/21 Netherlands
Nov,/21 Portugal
Nov/21 Croatia

Source: EXCEPTIUS, own rendering
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COVID-19 pass in Denmark was suspended 6 months after its introduc-
tion, in September 2021, while the Hungarian immunity pass was con-
verted to a vaccine-only pass in February 2022. Both countries were
closely followed by Austria, Cyprus, Lithuania—called Freedom ID—and
the Czech Republic in May 2021. In Cyprus, a recovery status was not
sufficient to issue a “safe pass”. Austria made the headlines with the adop-
tion of a general COVID-19 vaccination mandate in the country on 5
February 2022. This COVID-19 Mandatory Vaccination Ordinance stip-
ulated that anyone who did not comply with the vaccination mandate after
15 March 2022 could be fined up to 3600 euros, depending on their
income level. The fine could be waived if a person was vaccinated within 2
weeks of being reminded, and a person could only be fined four times in a
calendar year for non-compliance. Latvia and Italy introduced the pass in
June 2021, but in Italy only one dose of vaccine was required. France,
Ireland and Estonia followed suit in July and August, immediately intro-
ducing the EU COVID-19 digital pass. In Ireland, the pass was only
required to access indoor spaces where social distancing could not be
maintained.

The other countries in our sample adopted the COVID-19 pass in the
autumn, with some national specificities. In Portugal, high-risk munici-
palities were offered the possibility to request a COVID-19 pass in July
2021, except on Friday evenings, weekends and national holidays. Its use
was extended nationally in November 2021. However, vaccinated persons
could only obtain a pass if they could provide evidence of a recent negative
COVID-19 test. In Croatia, the use of the pass was restricted to public
buildings. Although not shown in Table 15.1, Greece introduced a pass as
well, but we were unable to collect data on the date of its introduction.

Other countries were characterised by a more decentralised approach
(see Magni-Berton in this volume for a more detailed analysis). In Spain,
despite high infection rates, only the tourist regions of Galicia and the
Canary Islands adopted it. In Germany, the rules for mandatory testing
varied from place to place and state to state. Bade-Wiirttemberg accepted
the usual three types of proof (3G for “geimpft, getestete, gennesen”). In
Rhineland-Palatinate and Saarland, 2G rules restricted the issue of the pass
to vaccinated or recovered people, while in the latter region a negative test
was required on top of either document to access nightclubs and Christmas
markets. However, on 7 April 2022, the German Bundestag rejected a
national vaccination mandate (Gehrke, 2022). In the UK, only England
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and Scotland required a pass to attend mass gatherings from September
2021, while enforcement was left to venues in Sweden and cities in Norway.

Pusric HEALTH CONCERNS VERSUS OVERALL STRINGENCY
OF Crisis RESPONSE: WHAT DRIVES THE ADOPTION
ofF THE COVID-19 Pass?

To turther explain the rationale behind the different strategies adopted by
European governments, this section examines the relationship between
the adoption of the COVID-19 pass, the evolution of the severity of the
COVID-19 pandemic on the national territory and the overall stringency
of the crisis response. Our reasoning is as follows. On the one hand,
COVID-19 passes can be seen as a way of preserving some daily freedoms
while limiting their impact on public health indicators in a high-risk epide-
miological context characterised, for example, by an increase in cases and
deaths. The timeline of COVID-19 adoption in Europe—see Table 15.1—
provides some evidence to support this interpretation. More than half of
the countries in our sample introduced the pass before the winter season—
when people’s promiscuity is high—or at the peak of the tourist season
(France, Portugal, Spain). On the other hand, we can expect the introduc-
tion of the COVID-19 passes to be associated with the overall stringency
of the crisis response in a country. As documented in previous studies
(Egger et al., 2021; Engler et al., 2021, Vulcano in this volume), some
governments were caught in a vicious circle of distrust when designing
their COVID-19 management policies. Public trust is key to ensuring
compliance with COVID-19 measures. The higher the level of public
trust, the less the need for authorities to rely on very stringent measures to
ensure compliance. Conversely, governments facing low levels of public
trust are forced to rely on very stringent policies to enforce containment
measures. In doing so, however, governments further erode their (lim-
ited) trust capital and must always go the extra mile to ensure a minimum
level of compliance with sanitary measures. According to this interpreta-
tion, we should see that COVID-19 passes are adopted by countries that
do not necessarily face higher epidemiological risks but are characterised
by very stringent policies. To explore the validity of both explanations, we
rely only on descriptive data, due to the limited size of our sample. We
used the data of Mathiceu et al. (2021) and calculated the monthly evolu-
tion (in percentage) of the number of COVID-19 cases and deaths 1
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month before the implementation of the COVID-19 laws in each country.
We had to rely on monthly indicators because for more than half of the
countries in our sample the exact date of enforcement of the COVID-19
pass was not available. Nevertheless, we believe that these indicators pro-
vide a first indication of some of the drivers of such a government decision.
The results of this descriptive analysis are presented in Table 15.2.

Four groups of countries can be distinguished. The first group—in
bold-includes countries that adopted the COVID-19 pass in a context of
marked deterioration in epidemiological indicators. The second group—
in bold italics—includes countries that experienced an increase in the
number of cases and deaths before adopting the pass, but to a lesser extent.
Estonia could be included in the first group for the increase in the number

Table 15.2 Evolution of the COVID-19 epidemiological indicators 1 month
before the enforcement of the COVID-19 pass

Country Month of enforcement of  Monthly evolution of Monthly evolution of
COVID-19 pass COVID-19 cases (m-1) COVID-19 deaths
(m-1)
Slovenia Sep/21 82% 52%
Switzerland  Sep/21 75% 79%
Netherlands Nov/21 60% 55%
Croatia Nov/21 53% 48%
Cyprus May/21 44% 56%
Bulgaria Oct/21 33% 71%
Lithuania Muay/21 46% 10%
Latvin Jun/21 20% 16%
Belginm Oct/21 5% 36%
Estonin Aung/21 7% 88%
Denmark Apr/21 42% -327%
Ireland Jul/21 30% -96%
Portugal Nov/21 26% -8%
Hungary Mar/21 26% -22%
Finland Oct/21 -43% 27%
Austria May/21 14% 5%
Italy Jun/21 -120% -112%
Czech May/21 -200% -128%
Republic
France Jul/21 -379% -336%

Sonrce: EXCEPTIUS data; Mathieu et al. (2021)
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of deaths, but not for the number of cases. A third group of countries
showed a more mixed pattern. In some cases (e.g. Denmark, Hungary,
Ireland and Portugal) the number of cases increased but this was not yet
associated with an increase of the lethality of the disease. In this case, the
adoption of the COVID-19 pass can be seen as a precautionary measure
to anticipate a possible increase in the number of deaths, for example, due
to overcrowding in hospitals. In Finland, the pass was introduced when
the number of cases was falling sharply, but after an increase in the number
of deaths. In Austria, the number of cases and deaths increased, but the
increase was close to zero. The last group of three countries (in italics ) is
characterised by a reverse and less expected trend. In these countries, the
pass was introduced at a time when there was no evidence of a deteriora-
tion in public health.

According to the index presented by Chazel in this volume, the last
group of countries scores highly in terms of non-pharmaceutical policy
stringency. In particular, France, which has implemented the COVID-19
pass in a situation where infections and deaths are decreasing, has been
classified as the most stringent country in Europe. Italy was the second.
The case of the Czech Republic is less clear, although it was ranked quite
high (seventh) in each wave. Only Austria and Spain are identified as more
stringent than the Czech Republic in the first two waves. As we have seen,
Austria implemented the COVID-19 pass without any risk of infection or
death. Unfortunately, no vaccination data are available for Spain.

Globally, therefore, we can conclude that the motivation to introduce
the COVID-19 pass was generally due to a deterioration of epidemiologi-
cal indicators, except in countries where non-pharmaceutical restrictions
were already particularly high.

Dors COVID-19 Pass BoosT VACCINATION?

A key argument used by policymakers to justify the introduction of the
COVID-19 pass is the need to create incentives for people to be vacci-
nated in a context where mass vaccination was considered as the safest and
most effective strategy to contain the pandemic. Although most countries
accepted different types of evidence of immunity status, vaccination was
the simplest and least demanding way to obtain an indefinite COVID-19
pass. In contrast, relying on COVID-19 testing meant that people had to
be tested almost every time they wanted to enter a public or private space,
as the validity of the tests often expired after 48 h. A key question is
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whether the introduction of the COVID-19 pass convinced more people
to be vaccinated for the first time. Previous studies have provided mixed
evidence on this question. While COVID-19 mandates have not been
shown to be particularly effective in reducing vaccine hesitancy among the
adult population in Europe (Kuznetsova et al., 2022) and the USA (Mello
et al., 2022), proof of COVID-19 vaccination requirements for access to
public places and non-essential businesses contributed to an increase in
vaccine uptake in Canada, France, Germany and Italy (Karaivanov et al.,
2022). To contribute to such debates, Fig. 15.2 compares the proportion
of the population primo-vaccinated one month before and after the intro-
duction of COVID-19 passes, using vaccination data from Mathieu et al.
(2021). Note that we do not take into account differences in the type of
passes used, as the variation between European countries is rather limited,
as explained in section “Strengthening Control Measures to Ease
Restrictions: Comparing Mandatory Testing and COVID-19 Passes”.
Looking at the figure, two findings emerge. First, passes do not appear to
be particularly effective in countries that are already characterised by a
high uptake of COVID-19 vaccines, such as Belgium, the Netherlands,
Finland and the European record holder, Portugal.
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Fig.15.2 Vaccination rate before and after the implementation of the COVID-19
pass. Source: EXCEPTIUS and Mathieu et al. (2021)
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Second, in Austria, Cyprus, France, Hungary, Italy, Latvia, Ireland,
Lithuania, Denmark and the Czech Republic, the introduction of
COVID-19 passes was followed by a notable increase in vaccination cover-
age, despite large differences in the proportion of vaccinated persons
before the measure was introduced. Third, in Bulgaria, Estonia, Slovenia
and Switzerland, the enforcement of passes did not lead to a massive
decrease in vaccine hesitancy in a context of low to moderate vaccine
uptake. Taken together, this descriptive evidence suggests that COVID-19
passes alone are not sufficient to increase vaccination coverage. Their
impact is more likely to depend on the initial level of vaccination and
people’s attitudes towards vaccination.

We conclude this chapter by examining these attitudes. Attitudes to the
COVID-19 vaccine may vary according to general attitudes to vaccination
and the specific context of the pandemic, which was characterised by
emergency and restrictive policies. The Vaccine Confidence Project,
funded by the European Commission, provides bi-annual surveys of pub-
lic attitudes to vaccines across the EU. Their most recent report (de
Figueiredo et al., 2022) introduced the question of confidence in the
COVID-19 vaccine in almost all EU countries except the Czech Republic.

To capture the specificity of the COVID-19 vaccine, we compare the
level of confidence in it to the confidence in the flu vaccine. Confidence is
measured in terms of potential side effects (% of people who think the vac-
cine is safe). Overall, while the flu vaccine is considered safe by 81.4% of
Europeans, the COVID 19 vaccine is considered safe by 73.5% of respon-
dents. In each country, confidence in the COVID-19 vaccine is lower than
in the flu vaccine. The difference is particularly small in Denmark and
Portugal, where confidence is particularly high. On the contrary, in
Eastern countries, where vaccine confidence is generally the lowest, the
difference between flu and COVID-19 vaccines is particularly large. This
is particularly the case in Bulgaria, Croatia, Lithuania, Romania, Slovakia
and Slovenia. In Latvia, the difference is smallest because confidence in flu
vaccine is already particularly low. These differences in confidence are not
associated with the month in which the COVID-19 passes are adminis-
tered. However, we find an association between the relative lack of confi-
dence and the epidemiological context: the more the latter worsened
when the pass was introduced, the lower the confidence, both in absolute
terms and relative to the confidence in flu vaccines. This correlation could
be interpreted as follows: governments in countries with low confidence in
vaccines have to wait for an emergency to implement the pass in a
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consensual way. This is not the case for governments in countries with
high confidence in vaccines. However, there are some exceptions.
Governments in Austria, France and Hungary implement passes without
facing a particular public health emergency, despite relatively low levels of
confidence in vaccines. On the other hand, Cyprus implemented the
COVID-19 pass in a worsened epidemiological context, despite a high
level of confidence in vaccines.

CONCLUSION

In contrast to the variants of compulsory testing, the COVID-19 pass has
been widely implemented in Europe with similar modalities. Our data
cover 23 EU countries plus Norway, Switzerland and the United Kingdom.
Data are not available for Romania, Poland and Slovakia. Only three coun-
tries do not use it: Luxembourg, Malta and Sweden. Some countries have
implemented it at sub-national level, including Germany, Norway, Spain
and the United Kingdom. The date of implementation varies from March
2021 (Hungary) to November 2021 (Croatia, the Netherlands and
Portugal). The impact on the vaccination rate also varies between coun-
tries: in Austria, Cyprus, the Czech Republic, Denmark and Italy, the vac-
cination rate increased by more than 20% after the introduction of the
pass. In Belgium, the Netherlands, Finland and Portugal, on the other
hand, the vaccination rate remained almost the same.

The implementation of COVID-19 passes also varied according to the
epidemiological context. In most countries, the pass was introduced after
an increase in infections or deaths due to COVID-19. Three countries
(Czech Republic, France and Italy) introduced their passes when the
number of infections and deaths was falling sharply. In France and Italy,
this could be explained by the calendar, just before the tourist season.
Another complementary explanation could be the fact that they were
among the countries that implemented the most stringent non-
pharmaceutical measures. Austria could be included in this group, as it
introduced the pass in a stable epidemiological context. This suggests that
these governments are following their own preferences rather than adapt-
ing their policies. Finally, we also observe that the countries that waited for
the epidemiological indicators to deteriorate are usually those where con-
fidence in vaccines is lower. In high-confidence contexts, the introduction
of the pass was not clearly associated with such a deterioration. However,
in the case of Austria, France, Hungary and possibly the Czech Republic,
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the pass was introduced in non-emergency situations despite relatively low
confidence in vaccines.

In the light of these findings, we conclude with some suggestions.
Vaccination in the context of a pandemic can help to create personal ben-
efits for people who help to reduce the spread of the virus. However, it can
also create huge disadvantages for those who refuse to be vaccinated, lead-
ing to protests, polarisation or economic stagnation. To avoid these side
effects, vaccination should be used in countries with high levels of trust
(including trust in vaccines) but low vaccination rates. Denmark is a typi-
cal case. Given the moderate impact of the vaccination rate, the opposite
case—a country with relatively low confidence in vaccines and the political
system and high vaccination rates should find alternative ways to encour-
age people to vaccinate themselves. The Netherlands is a typical case. In
the intermediate context, it is debatable and probably right for many
countries to introduce a vaccination pass if the spread of the virus is wor-
rying. On the other hand, a vaccination pass should be avoided when the
vaccination rate is above 60%.
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CHAPTER 16

Lockdowns and Mobility Rate Variation
in the COVID-19 Era

Rossella Vulcano

INTRODUCTION

In March 2020, governments were faced with the need to implement
restrictive measures to reduce social coming closer and promote public
behaviour change in social distance (Pedersen & Favero, 2020). Such
non-pharmaceutical interventions included several containment measures
whose most typical examples were lockdowns. In this chapter, lockdowns
are conceptualised as a cluster of heterogeneous interventions according
to the categories used in the EXCEPTIUS dataset (Egger et al., 2022).

As a result of the restrictive measures, European Member States experi-
enced different rates of compliance, conceptualised in this case as the
change in the rate of mobility for retail and recreation, which differs across
countries.
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At the onset of the pandemic, academic attention focused on investigat-
ing possible triggers for compliance with social distancing measures.
However, there is no comprehensive narrative describing the variability of
mobility rates due to restrictive measures and providing a comparative
description of possible compliance triggers across Europe. Therefore, this
chapter aims to contribute to the literature on mobility rate variability in
COVID-19 by elucidating the mobility rate variability during the first
strict national lockdown in 15 EU Member States, and to identify possible
research clues focused on improving crisis-management strategies for
future possible crises and enhancing public safety.

Indeed, although the effectiveness of lockdowns in containing the
spread of COVID-19 is still controversial (Dainton & Hay, 2021), this
chapter follows the empirical findings of Mégarbane et al. (2021) and
Alfano and Ercolano (2020), which positively correlate restrictive social
mobility policies with rule compliance and public safety.

In addition, the importance of contextual factors in shaping citizens’
rule compliance (lower mobility rates) is considered, such as the level of
stringency of containment measures (Caselli et al., 2022), modalities of
public enforcement (Mills et al., 2021), government trust (Bargain &
Aminjonov, 2020), risk perception (Xie et al., 2020) and the influence of
time (Six et al., 2021).

MOoBILITY RATE AND COMPLIANCE

The extant literature highlights how societal and institutional macro-level
factors, such as the stringency of restrictions, the modalities of public
enforcement and government trust, are important triggers of rule compli-
ance towards lockdowns. As lockdowns aim to reduce the mobility rate,
authors such as Dainton and Hay (2021) and Caselli et al. (2022) analysed
the variation in mobility rate to estimate the level of compliance with
COVID-19 containment measures.

Caselli et al. (2022) and Sun et al. (2021) demonstrate how a higher
level of lockdown stringency leads to a greater decrease in mobility rate.
However, despite the robustness of the authors’ results, the former focuses
only on three EU Member States while the latter focuses only on the
US. Similar to the deterrent logic of higher stringency, another macro ele-
ment such as rule enforcement has been shown to be influential in reduc-
ing the mobility rate during lockdowns. Indeed, Huntley et al. (2020) and
Jennings and Perez (2020) provide empirical evidence on how stronger
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enforcement, in this case higher fines and a higher number of police offi-
cers on the street, leads to a greater decrease in the mobility rate.
Nevertheless, there is no analysis focusing on the whole European conti-
nent that differentiates between the stringency of legislation and the depth
of control of enforcement modalities nor is there a comparative analysis of
the enforcement rate during the COVID-19 per EU Member State.

In addition, not only macro factors directly related to the regulations
implemented, but also public perceptions of government reliability, such
as higher public trust, lead people to comply more (Bargain & Aminjonov,
2020; Sarracino et al., 2022). In addition, previous literature on preven-
tive behaviour and COVID-19 has highlighted how higher levels of risk
perception leads to higher compliance (Xie et al., 2020).

This chapter aims to contribute to current research on compliance with
COVID-19 regulations by providing a descriptive analysis of the above
factors. A novelty is the use of risk perception at the macro level. It also
aims to identify the most influential dimension of compliance, be it policy
or public opinion.

MEASURING COMPLIANCE AND ITS DRIVERS

This chapter uses the Google Mobility Rate dataset (2022) to operation-
alise the dependent variable (compliance with social distancing measures).
The dataset collects aggregated and anonymised data from Google Maps,
which reports mobility trends per country and region on a daily basis from
February 2020 to October 2022. In addition, these trends are divided
into six main categories (1) retail and recreation, (2) food and pharmacy,
(3) parks, (4) transit stations, (5) workplaces, (6) and residential. Finally,
the variability of mobility rates is calculated based on a baseline, which is
the median of a five-week period between 3 January 2020 and 6 February
2020. Nevertheless, in the current chapter, only the mobility category
retail and recreation is considered, as it was the one that was first targeted
by various lockdown policies. Therefore, when using the term ‘mobility
rate’, the current chapter only refers to the mobility rate towards retail and
recreational places such as bars and clubs.

Second, this chapter uses EXCEPTIUS data (Egger et al., 2022) as an
independent variable of the stringency of social distancing measures
adopted by governments. However, the EXCEPTIUS dataset does not
include a dedicated category on lockdowns as this terminology was used
by most European members only in official government press conferences
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and mass media, and not in the relevant legislative decrees (see Chazel in
this volume). Specifically, the current chapter uses seven measures falling
under the lockdowns umbrella as presented by Chazel in this chapter and
aggregates them into a single stringency score.

In order to operationalise ‘regulatory enforcement’, this chapter uses
Eurostat’s Government Expenditure (2020) dataset. The dataset collects
the annual expenditure as a percentage of GDP of each government by
function, some of which are health, public services, education, defence,
public order and safety from 2012 to 2021 in all European Member States.
In this case, the chapter only analyses annual government expenditure on
‘public order and safety’, which includes expenditure on ‘police, fire bri-
gade, courts, prisons, R&D related to public order and safety’ as well as
expenditure classified elsewhere (Eurostat, 2021).

Furthermore, in the absence of a longitudinal dataset on risk percep-
tion, this chapter draws upon a proxy for risk perception by using the
number of COVID-19 cases and deaths per day at the national level.
Indeed, a linear statistical correlation has already been observed between
a higher rate of recorded COVID-19 cases and an increase in individual
risk perception (Vulcano, 2025).

For this purpose, the current chapter uses the “Coronavirus
(COVID-19) cases” of Our World in Data (data collected in 2023), which
collects the number of COVID-19 deaths, cases, tests, hospitalisations and
vaccinations worldwide on a daily basis until today (Edouard et al., 2020).

Finally, to measure public trust in government, this chapter uses the
European Parliament COVID-19 Survey—Round 1 (GESIS, 2021). The
survey aims to collect data on the general satisfaction of the public with
the COVID-19 responses. The survey was carried out in April and May
2020 in 24 EU Member States. The current paper uses the mean of the
answers given by people per nation using an ordinal scale (1 = I do not
trust the government at all to 4 = I really trust the government).

GENERAL ANALYSIS OF LOCKDOWN AND MOBILITY RATES

In general, across all three waves of COVID-19, the Czech Republic and
Austria have implemented the highest number of national lockdowns, fol-
lowed by Belgium, France, Hungary, Ireland, Italy and Portugal (see
Table 16.1). Croatia, Malta and Finland are the countries with the lowest
number of implemented lockdowns. France, Germany, Italy and Portugal
have implemented the most restrictive measures, followed by Austria, the



16 LOCKDOWNS AND MOBILITY RATE VARIATION IN THE COVID-19 ERA 283

Table 16.1 Comparison between the level of stringency of the first implemented
lockdown and mobility rates

Country Number of Mobility rate Mobility rate after  First lockdown
lockdowns before first Sirst lockdown mean  stringency mean
lockdown
Austria 5 -8.07 -80.875 2.06
Belgium 4 -16.28 15 0.8
Croatia 1 -3 -68.8 1.2
Czech 5 1.84 -58.46 2.46
Republic
Denmark 1 13 -33.8 0.46
Estonia 2 3.85 -37.43 0.46
France 4 -10.7 -83.66 13.26
Germany 3 -17.8 -59.8 8.56
Greece 3 -42.2 -77.2 8.33
Hungary 4 -36.8 -56.33 0.35
Ttaly 4 -13.66 -76.33 7.93
Luxembourg 3 -9.66 -64.8 0.6
Malta 1 -63.86 -67.46 0.86
Poland 2 4.14 -55.14 0.71
Portugal 4 -33.35 -64.92 7.46

Source: EXEPTTUS and Google Mobility Reports. In the second column, the table shows the mean of the
15-day mobility rate before the implementation of the first lockdown. Since the Google Mobility dataset
uses the median of a five-week period between 3 January 2020 and 6 February 2020 as the baseline for
the mobility rate, the numbers are relative. The third column shows the average mobility rate over the 15
days following the lockdown

Czech Republic and Croatia. On the other hand, Estonia, Denmark,
Belgium and Luxembourg have the least restrictive measures. By simply
subtracting the mean mobility rate before the ban from the mean mobility
rate after the ban, it is possible to grasp the variation of mobility rates
before and after the ban. France, Austria, Croatia and Italy are the coun-
tries where the mobility rate decreased the most, while Hungary and
Malta experienced the smallest decrease in the mobility rate. Finally,
Belgium is the only country where the mobility rate increased after the
introduction of the lockdown.
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ANALYSIS OF COMPLIANCE

The following analysis considers the previously mentioned macro factors:
(1) stringency, (2) enforcement (security expenditure), (3) trust in gov-
ernment, (4) risk perception by considering only the first national lock-
down per country and 15 days pre- and post-lockdown. As the dataset
includes 15 EU Member States! with 30 observations each, the total num-
ber of observations is 450.% Finally, as the European Parliament’s
COVID-19 survey is based on a large sample of individuals per country,
the mean of the answers per country is used in this chapter.

The following graphs show the multivariate OLS regression with
mobility rate as the dependent variable and security expenditure, govern-
ment trust, stringency and risk perception as independent variables. These
data are collected 15 days before and 15 days after the first lockdown to
observe its impact. Some data, such as stringency or risk perception, are
collected every day and do not require special processing. Other measures,
such as security expenditure and government trust, are collected annually.
Their impact on mobility is, therefore, expected to be conditional on the
implementation of the lockdown. This is why a dummy variable (pre-
lockdown implementation = 0 and post-lockdown implementation = 1)
was introduced to create an interaction term for the variables that have
identical observations.

The scatterplot (Fig. 16.1) shows the relationship between mobility
rate and security expenditure before and after the implementation of the
lockdown, while the fitted line values highlight the coefficient relationship
between the two variables. The linear regression shows a negative relation-
ship between enforcement and mobility rate with a coefficient of -732.
However, the relationship is not significant (p = 0.280). Looking at the
relationship between mobility rate and security expenditure with the inter-
action term (after the introduction of the lockdown), there is a significant
(p < 0.01) and stronger negative correlation with a coefficient of -1466.

Figure 16.2 shows the scatterplot with line-fitted values of mobility rate
and trust in government. The OLS shows a positive but not significant
correlation between trust in government and mobility rate before the
lockdown, with a coefficient of 2.2 and a p-value of 0.08. After the

! Austria, Belgium, Croatia, Czech Republic, Denmark, Estonia, France, Germany, Greece,
Hungary, Italy, Luxembourg, Malta, Poland, Portugal.

2 As the EXCEPTIUS dataset does not contain all 15 days before and after the first national
lockdown of each country, the actual number of observations is 436.
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Fig. 16.1 Relationship between security expenditure and mobility rate before
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Fig. 16.3 Relationship between social distancing stringency and mobility rate.
Source: EXCEPTIUS, Google Mobility Report

lockdown, however, there is a statistically significant negative correlation
with a coefficient of -14.6948.

Figure 16.3 shows the correlation between mobility rate and strin-
gency. The lockdown dummy was not used as an interaction term because
the stringency observations are daily collected and most of them start with
the first lockdown. OLS shows a significant and negative correlation
between the two variables (p = 0.07) with a correlation coetficient of -51.

Figure 16.4 shows the relationship between mobility rate and risk per-
ception. When analysed alone, risk perception has a negative and signifi-
cant correlation with a decrease in the mobility rate. However, OLS shows
a positive but not significant relationship (p = 0.166) between risk percep-
tion and decline in mobility rate, with a coefficient close to 0, when anal-
ysed in a multivariable linear regression with policy-related factors. Finally,
the lockdown dummy was not used due to the quality of the data, which
is heterogeneous throughout the year.
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Fig. 16.4 Relationship between risk perception and mobility rate

CONCLUSION

Empirical evidence collected by the Google Mobility Rate showed how
the decline in mobility rate during the COVID-19 lockdowns varied sig-
nificantly across European countries. Such a phenomenon boded well for
a comparative and macro-level analysis across EU member states. Indeed,
previous research identified how a loyal citizen fearing to be infected by
the COVID-19 virus in an emergency context of high regulation and
strong rule enforcement is the scenario with higher public rule compli-
ance. However, previous studies focused on risk perception as a micro-
level factor, did not compare the EU Member States or distinguished
between how citizens’ attitudes and perception and rule stringency shape
compliance. This left open the question of why people in ditferent coun-
tries have responded differently to the implementation of lockdown and
what are the most important factors for the institution to consider.
According to the empirical results, rule enforcement is not statistically
significant before the introduction of lockdown, but after its introduction
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it is the most influential variable in reducing mobility rates and promoting
compliance. Similarly, the stringency of the lockdown and trust in the
government lead to lower mobility rates. These initial results are consis-
tent with past studies. The results regarding the influence of COVID-19
risk perception on mobility rates are, however, new. Indeed, according to
the empirical findings of Xie et al. (2020), risk perception has a positive
influence on compliance that we don’t observe in our macro analyses. The
limitation of the current chapter may be the use of COVID-19 cases as a
proxy for risk perception, while Xie etal. (2020) used an ad hoc 22-question
online survey with 317 Chinese participants. Therefore, it is promising to
investigate other variables as a proxy for risk perception, such as COVID-19
death rate, COVID-19 case percentage, COVID-19 relative growth.

In conclusion, this research engaged with a comparative analysis of the
different rates of compliance with the lockdown measures with different
levels of stringency across the EU. Consequently, the research investigated
two influential dimensions in the development of compliance, namely
policy-related factors such as stringency versus enforcement, and public
opinion-related factors such as trust in government and risk perception.
Enforcement is found to be the most influential factor in reducing the
mobility rate after the introduction of lockdowns, followed by regulatory
stringency. Trust in government is important but less influential.
Highlighting the importance of policy-related factors across the EU may
be important to provide insights for policy makers in formulating effective
regulations in terms of compliance in possible future crises, and to better
understand the social dynamics of compliance.
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CHAPTER 17

Conclusion: Learning from the COVID-19
Cases for Future Emergencies

Clara Egger, Raul Magni-Berton, and
Eugénie de Saint-Phalle

As a final stop in our descriptive journey into the variety of COVID-19
policies in Europe, this concluding chapter is drawing, from our analysis,
some take-aways for the future of emergency policymaking in Europe.
Although EXCEPTIUS focuses on the specific case of Covid-19, our
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results also inform crisis-management strategies at large, in a context
where climate change as well as the growing interdependence of econo-
mies and societies are likely to make large-scale hazards more frequent.
Whether such hazards generate a crisis however depends on the level of
vulnerability and preparedness of societies as well as on the nature of the
policy responses adopted. In many cases, policy responses have been found
exacerbate the vulnerability of societies to the pandemic (Bjernskov &
Voigt, 2022; Kelman, 2020; Lundgren et al., 2020). Seconding global
calls for action encapsulated, for example, in the 2015 Sendai Framework
for Disaster Risk Reduction, our analyses show the importance for govern-
ment to invest in efficient, fair and accountable disaster governance. The
current moment is particularly ripe for such exploration as many of the
countries studied in the EXCEPTIUS project are currently evaluating to
effectiveness of their COVID-19 policy responses. At the time of writing
these lines, in late December 2023, such processes are ongoing at the
national and international levels. For example, the Organization of
Economic Co-Operation and Development (OECD)’s Directorate for
Public Governance released the first evaluation reports of its work on
“government evaluations of OECD COVID-19 responses”. The present
edited volume intends to contribute new evidence to such processes by
identifying some key lessons learned and take-aways from our analyses.

Our ambition is to provide the first descriptive and comparative map-
ping of COVID-19 containment policies. Scholars focusing on decision-
making and public policy rarely take a broad comparative approach, and
when they do, they aim to provide a typology of institutions or policies
using cross-national aggregated data, rather than an analysis of what deci-
sions were taken in specific circumstances to solve specific problems.
Decision-making itself is, therefore, usually studied using case-specific
approaches or comparisons limited to two or three countries. This is
mainly due to the fact that the problems that reach the political agenda in
each country are different, and similar problems are dealt with in different
time periods. In this respect, the COVID-19 pandemic is rather unique:
many governments had to solve the same problem at the same time. This
allows scholars to analyse decision-making in an unusually broad compara-
tive perspective. This is done in this volume for 23 European countries.
Given the novelty of this perspective, our priority was to provide a descrip-
tive account of the policies adopted as collected in an open access data-
base, to identify general trends and to contribute new evidence that could
be used to assess traditional policy-making theories.
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Two aspects in particular have been analyzed. The first is the impact of
neighbors’ experiences on domestic decision-making. Interestingly,
agenda setting—the process by which problems gain or lose attention
among decision-makers—was of secondary importance during the pan-
demic because, as in many emergency situations, the problems were largely
defined exogenously. This could help supranational institutions, especially
the European Union, to achieve policy convergence through recommen-
dations and guidelines without creating legally binding constraints.
Despite the activation of several EU coordination mechanisms, this con-
vergence has not been observed. The second aspect is a global re-evaluation
of old issues. While we do not provide a rigorous analysis of each of these
issues, we do provide preliminary evidence throughout the volume. First,
we find no compelling evidence for ideological styles of fighting the pan-
demic. The question of whether parties matter is answered in the negative.
Second, the problem-solving approach does not seem to be congruent
with what is observed. The severity of the pandemic only partially explains
the degree of political exceptionalism. Third, the responsiveness to public
opinion also seems to have been quite low. In short, there is even a nega-
tive relationship between public demand for more restrictions and the
stringency of the measures taken. On the other hand, the data globally
confirm the path dependency approach. The type of policy chosen is
strongly related to what has been done before, even in the long run.
Democratic practices and traditions have shaped the way in which the level
of stringency, the role of parliament, subnational power and many other
policies have been designed.

Individual contributions to this volume provide new insights into emer-
gency policymaking as well as confirm previous findings. Our ambition to
document how—behind semantic proximity—COVID-19 policies vary
across countries calls for a stronger emphasis on the value of theoretically
informed descriptive analysis for the study of policymaking. EXCEPTIUS
taxonomy contributes a new conceptual framework to the analysis of crisis
policy-making that could be applied to the management of other large
scale transnational crises—such as the ongoing war in Ukraine. Moving
beyond what governments declare to study how each policy is legally
designed and enforced allows revealing new patterns of similarities and
variations. This is especially the case of the contributions gathered in Parts
II and III of this volume that show how governments opted for applying
in their own way of common strategy—such as the implementation of a
lockdown, the adaptation of education services or the restriction of
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specific rights. The methodological approach followed to collect
EXCEPTIUS data (see introduction for a detailed presentation) also
opens new avenues for interdisciplinary research. Grasping in such a fine-
grained manner the modalities of implementation of rapidly evolving
COVID-19 policies would have been impossible without the support of
computation linguists, expert in the automated processing of textual data.

Overall, this volume complements the predominant focus on crisis
decision-making to cover an equally relevant dimension of crisis manage-
ment, the design and implementation of crisis-management policies. So
far, policymaking theories have mainly been developed under business-as-
usual situations (Wenzelburger & Wolf, 2015). While testing these theo-
ries is beyond the descriptive scope of this chapter, we believe that our
volume provides new evidence allowing for theory testing and develop-
ment in policy (making) theories. In terms of agency, our volume gives
justice to the variety of actors involved in crisis policymaking. While the
first part of the volume mainly focuses on the role of political actors, Parts
II and III broadens the scope of the analysis and presents in a fine-grained
how various political, administrative actors and experts played a role in
shaping the policy outcome observed in each of our country case.

Crisis management policies are only partially dictated by the character-
istics of the crisis at hand, and the COVID-19 pandemic is no exception.
Our chapters show that even when faced with a very similar set of chal-
lenges, countries opted for a variety of policy options. Analysing the ratio-
nale behind such diverse policies has long been a focus of the literature. So
far, scholars have mainly considered leadership styles as a crucial factor
shaping the effectiveness of crisis policies (see, among others Boin et al.,
2016 as well as the introduction for a review). Our volume complements
this focus by considering the role of slow-evolving structural factors. In
many countries, COVID-19 containment policies appeared to be shaped
by institutional and historical factors. Countries with a high level of insti-
tutional trust, a strong quality of democracy and a high degree of legal
preparedness were also able to maintain a higher degree of democratic
continuity in the management of COVID-19. The different waves of the
COVID-19 pandemic also allowed us to see how much governments
learned from managing one wave to the next. Our answer to this impor-
tant question is rather pessimistic. On the one hand, governments do
seem to learn from the effects of their past policies, as their policies evolved
through the different COVID-19 waves. On the other hand, the evolu-
tion of containment policies does not converge toward a similar approach.
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This suggests three conclusions. First, European governments have failed
to collectively develop an evidence-based approach to managing the pan-
demic. Comparative data are scarce, and there has been no systematic col-
laboration to improve information and evaluate policies. Second,
governments also failed to provide a consistent ethical standard for man-
aging the pandemic. Behind technical terms such as “lockdown” or “cur-
few,” different restrictions were implemented and different levels of
protection of individual freedoms were required. Third, despite the clear
impact of the WHO recommendations, each government tended to
respond more to domestic debates and specific legal opportunities than to
the performance of its neighbors.

Tae COVID-19 Panpemic: A GAME CHANGER
IN EMERGENCY POLICYMAKING?

Most of the scholarly and media accounts of the policy responses to the
COVID-19 stress the unprecedented challenge it created for European
governments. Our analysis shows that—while this statement holds some
truth—one should not overestimate the extraordinary nature of the gov-
ernmental reactions to it. On the one hand, European governments had—
in comparison with, for example, their Asian counterparts—Ilittle
experience of coronavirus-induced pandemic. They hence had to impro-
vise policy responses—sometimes mimicking each other; sometimes fol-
lowing their own pandemic containment strategy. This fueled a
trial-and-error process which saw some countries adopting a very restric-
tive approach—such as Austria, France or Hungary—while others opted
for a more gradual introduction of measures—the Netherlands, the United
Kingdom and, to some extent, Germany. Over time and although our data
only partially capture such time evolution, policies converged across the
European policy space. For example, and following the lead of the
European Union, most countries adopted, for example, a COVID-19 pass
to allow for the re-opening of public spaces, restaurants and entertainment
venues. The COVID-19 pandemic also accelerated the digitalization of
public services, notably in the field of education. On the other hand, varia-
tion in COVID-19 policy responses reflect the weight of long-term struc-
tural patterns characterizing European countries. Patterns of emergency
decision-making examined in the first part of this volume reveals that
countries with high degree of democratic quality managed to safeguard it
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during the pandemic much better than countries which were already expe-
riencing some loss in democratic quality. By the same token, the reliance
on COVID-19 apps highlights a broader appeal of technosolutionism that
was already in place before the pandemic.

The game changing nature of the pandemic is, therefore, all relative. In
many respects, the pandemic exacerbated trends that date back to well
before. Our analyses suggest that the trajectory that countries followed
during the pandemic could have somehow been predicted by looking at
the quality of their democratic governance and the strength of their human
rights protection apparatus before the pandemic. Evidence suggests the
existence of strong path dependence patterns.

EscariNG THE Vicious CIRCLE OF DISTRUST:
THE IMPORTANCE OF PROPORTIONALITY

As many contributors to this volume note, an effective crisis-management
strategy results in the use of proportionate emergency measures. While the
spectrum of pandemic management policies is very large and diverse
(including public health, economic and social policies), EXCEPTIUS
focuses specifically on exceptional measures, namely measures imposing
extraordinary restrictions on democratic governance, fundamental rights
and daily liberties. Our focus comes from the fact that the exercise of
exceptional powers come with several democratic and political costs such
as: (1) The weakening of the rule of law, (2) The reduction of institutional
predictability (triggering a perception of arbitrariness) and (3) An increased
social and political polarization (through increasing the choices to be
decided upon and limiting the adoption of policy options in a consensual
manner). In the short run, exceptional measures also have a strong impact
on the effectiveness of crisis management policies. Exceptional measures—
especially as they extend in time as in the case of the COVID-19 pan-
demic—have a strong and negative effect on institutional trust. Yet,
institutional trust is one of the key factors of the effectiveness of crisis
management policies as it favors cooperation and coordination (Gyortty,
2018). Overall, our results show that the lower the institutional trust, the
more stringent exceptional measures and that the more policymakers
based their pandemic management policies on exceptional measures, the
more they lost the trust of the population. Policymakers should hence be
concerned with not falling in what we identified as the “vicious circle of
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exceptionalism”. Such a vicious circle leads policymakers to adopt excep-
tional measures to compensate for low initial levels of political trust while
the use of exceptional measures during the crisis trigger, in turn, an ero-
sion of political trust and a further vulnerability to future crises. Avoiding
this trap is even more important as political trust is hard and slow to build.

Many contributors to our volume call policymakers for adopting mea-
sures proportionate to the severity of the public health posed by the pan-
demic. Neves, Merrill, Miguel and Forte advocate, for example, for the
adopting a “balanced harm principle” restricting speeches that can cause
direct harm (e.g., dangerous health advice), while being cautious about
overreach that may stifle legitimate expression. Brzozowski, Hau and
Rybcezynska call for preferring light restrictions that preserve religious
freedoms in a non-discriminatory manner.

INVESTING IN LEGAL PREPAREDNESS

Safeguarding the principle of proportionality amid a large-scale crisis is,
however, challenging. Faced with an emergency, policymakers are likely to
fall into an action bins leading them to overestimate the benefits of excep-
tional decision-making in the absence of credible and legitimate alterna-
tives (Voigt, 2022). To avoid this trap, our results call for learning from
the COVID-19 pandemic to invest in legal preparedness to disasters. This
recommendation is consistent with previous studies showing that coun-
tries that had legal arrangements in place before the pandemic reacted in
more proportionate and managed to balance better public health needs
with socio-economic and democratic ones (Lundgren et al., 2020).

Legal preparedness ensures the adoption of proportionate measures at
several levels. First and foremost, it allows for the preservation of high
standards of democratic decision-making in emergency situations. The
chapters from Egger and de Saint Phalle and Chazel show that govern-
ments that relied on emergency powers to contain the pandemic were
particularly heavy-handed in the adoption of restrictive measures. In con-
trast, governments that opted for acting on the basis of existing crisis man-
agement legislation—for example, pandemic management laws—relied on
a larger panel of policy instruments—including public health recommen-
dations as well as various forms of incentives. Many of the countries con-
cerned—such as Ireland, the Netherlands or the United Kingdom—also
adapted their legislation throughout the pandemic waves, hence maintain-
ing parliaments as watchdogs of the executive in crises—as documented by
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Poyet’s chapter. Second, strengthening crisis management legal frame-
works minimize legal uncertainties during crises and allow for a better
understanding of regulations by the public but also the implementing
agencies. This benefit of legal preparedness is documented by the contri-
bution of Churruca Muguruza, Cretu and Urrutia Asua on the protection
of asylum rights during the pandemic as well as by Brzozowski, Hau and
Rybcezynska. Last, legal preparedness also contributes to preserving high-
quality democratic governance in crisis. This is particularly reflected in the
Ehin’s and Piret’s contribution that show that countries that had special
voting arrangements in place before the pandemic were more able to
maintain electoral continuity.

BriNG DEecisions CLOSER TO CITIZENS

Emergency policies lead to a temporary restriction of individuals’ rights to
guarantee public safety. The chapters gathered in this volume largely doc-
ument the various strategies used to restrict these rights in a proportionate
manner. Focusing on the nature of the restrictions adopted matter but
should not lead to neglect the quality of the procedures through which
such restrictions are adopted. In other words, the stringency of restrictions
is not necessarily a problem in itself as long as their adoption is perceived
as legitimate by citizens. Our findings show that a way of increasing the
legitimacy of emergency decision-making is to bring decision-making
closer to citizens.

Contributions to this volume propose two ways of doing so. The first
strategy is to decentralise emergency response. Magni-Berton documents
that countries that opted for decentralized decision-making were no less
efficient in managing the pandemic than those who preferred centralized
forms of governance and this led most countries to decentralize their poli-
cies after the second wave. Brzozowski, Hau and Rybczynska think along
the same line and call for recognizing the effectiveness of subnational or
regional approaches in managing restrictions, as seen in countries like
Germany and Spain, is important, as it allows for tailored responses to
local conditions. A second strategy consists in granting citizens formal
ways of debating (and possibly contesting) the emergency legislation
adopted. Kuebler reveals that in the case of Switzerland, direct democracy
served as a safety valve that allowed citizen to voice their stances while
preserving high levels of social cohesion, public trust and democratic

quality.
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ENSURING CROSS-NATIONAL COORDINATION

The study of pandemic containment strategies in Europe reveals a para-
dox. Compared to other continents, forms of policy coordination between
states abound in Europe particularly in the field of public health. The EU
mechanisms to coordinate crisis response, share information and monitor
the spread of the virus were activated on time. Civil protection services
also supported each other across national boundaries. Yet, governments
initially reacted to the crisis in a very chaotic and uncoordinated manner
and continued to do so as COVID-19 waves unfold. Explaining this para-
dox falls outside of the scope of this volume but our results call for
strengthening policy coordination in crisis time. Some of our contributors
call for a stronger role of the EU in that regards, particularly concerning
the protection of fundamental rights. Conde Belmonte, Huesca Gonzilez
and Villacian Goncer argue that as the EU places freedom of movement at
the core of its integration project, it should also ensure stronger coordina-
tion and consistency among EU member states in implementing travel
restrictions. In doing so, the organization should ensure they align with
the EU principles of proportionality and non-discrimination.

Beyond coordination functions, our contributors also see the possibility
for the EU to set stronger standards for balancing the need to effectively
respond to emergencies and the safeguard of democratic governance and
fundamental rights. The EU appears as the right forum to develop a clear,
EU-wide framework for assessing and responding to public health emer-
gencies that respects free movement rights while effectively managing
health risks. Given the EU’s influence in setting global standards, there
should be careful consideration of how EU-initiated data infrastructures
and policies impact international travel and privacy rights beyond Europe.

Yet and given the size of the European Union and the varied levels of
exposure to the pandemic, policy coordination can also take place in
smaller fora, involving, for example, neighboring states characterized by a
strong socio-economic interdependence.
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ENSURING TRANSPARENCY AND MONITORING: CALLING
FOR THE PRINCIPLE OF EVIDENCE-BASED
INFORMATION RESTRICTION

In addition to our findings, the EXCEPTIUS project revealed profound
differences in access to data across countries. While in Northern Europe
data were easily accessible, this is not the case for Southern and Eastern
Europe. In particular, we were forced to abandon the collection of data on
the enforcement of containment policies because they were particularly
inaccessible. Moreover, in many countries the deliberations that led to
important decisions were not open to the public, and even journalists did
not have access to them.

This book is limited by this lack of data and, more generally, the under-
standing of crisis management suffers from this problem. The arguments
for restricting access to some sensitive data are usually based on the risk of
causing panic, loss of confidence, or compliance. We would like to argue
that there is no evidence to support these expectations. In countries where
data has been more accessible, trust has not decreased, mobility has not
increased and more deaths have not been registered. While we can under-
stand the fear that transparency might lead to debates and disagreements
that are inappropriate at a time when coordination and solidarity are a
priority, our comparative work does not document this pessimistic scenario.

On the other hand, transparency in itself is at the core of democratic
and liberal values, and it is crucial to offer the scientific community the
opportunity to effectively monitor the management of crises. As long as
the scientific community has to assess to limited information, the improve-
ment of the effectiveness of policies is slow, and this could increase, in time
of crisis, deaths, poverty or disease.

This problem is the main obstacle for producing a rigorous comparative
piece of research. We have experienced it in our data collection efforts and
know how much it affects the quality of the evidence presented in this
book. All we can do is call for the principle of evidence-based information
restriction at the European level. According to this principle, no govern-
ment should be allowed to restrict information unless it can provide evi-
dence that this information has effects that the government explicitly
wants to avoid in its policies. Among the best practices we have docu-
mented in this book, this principle is perhaps the first.
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